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On  the  cover  Many  municipalities  have  adopted  curfews  tor  minors  as  a  way  to  stem 
crime.  Our  article  examines  the  legal  and  constitutional  issues  involved  in  the  use  of  such 
ordinances.  Photo  by  Bob  Donnan. 
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Nighttime  crime  in  your  comrnunity  is  up. 
Shopping  centers  and  the  downtown  area  draw 
large  numbers  of  young  people  during  the  evening. 
The  local  news  features  street  assaults,  robberies, 
fighting,  gunfire,  vandalism,  and  drunk  and  disorderly 
conduct.  The  police  report  that  both  adults  and  mi- 
nors are  contributing  to  the  growing  problems. 
Whether  you  are  a  law  enforcement  officer,  a  town 
manager,  a  member  of  a  town  council,  a  county  com- 
missioner— or  an  ordinary  citizen — this  problem  af- 
fects you. 

You  may  wonder  if  ordinary  law  enforcement  and 
existing  laws  are  adequate  to  deal  with  the  problem. 
And  you  may  ask:  Can't  we  pass  a  special  ordinance 
to  help  us  get  a  handle  on  crime? 

Depending  on  the  precise  nature  of  your  com- 
munity's concern,  you  might  consider  any  of  the  fol- 
lowing crime-response  ordinances:  (1)  curfews  for 
everyone  in  the  community,  (2)  curfews  for  adults  only, 
(3)  curfews  for  minors  only,  (4)  "no  cruising"  ordi- 
nances, and  (5)  laws  prohibiting  loitering  in  specific 
situations. 

This  article  will  discuss  legal  and  practical  issues 
surrounding  each  of  these  special  responses  to  crime, 
covering  local  government  authority  to  create  such 
ordinances,  the  constitutional  issues  at  stake,  pos- 
sible specific  ordinance  provisions,  and  enforcement 
considerations. 


Local  Authority  to  Create 
Crime-Response  Ordinances 

The  first  question  a  local  government  must  address 
in  considering  one  of  these  ordinances  is  whether  it 
has  the  authority  to  create  such  a  law. 


The  authority  of  North  Carolina  local  governments 
is  limited  in  two  principal  ways.  First,  they  have  only 
the  authority  that  the  North  Carolina  General  Assem- 
bly delegates  to  them.  Without  such  a  delegation,  au- 
thority to  act  in  a  particular  area  lies  in  the  state 
government.  And  second,  the  General  Assembly  has 
put  some  areas  of  law  exclusively  into  the  hands  of 
state  government,  explicitly  providing  that  local  gov- 
ernments may  not  act  in  those  areas;  this  occupation 
of  particular  areas  of  regulation  is  generally  referred 
to  as  preemption.  For  example,  a  local  government 
may  not  make  illegal  by  local  ordinance  an  activity  al- 
ready prohibited  by  state  law.  Burglary  is  prohibited 
by  statute,  so  a  local  government  may  not  also  punish 
that  conduct. 

The  North  Carolina  General  Assembly  has  del- 
egated to  local  governments  some  general  police  pow- 
ers that  may  provide  the  authority  necessary  for 
adoption  of  special  responses  to  crime.  North  Carolina 
General  Statute  (G.S.)  160A-174  empowers  cities  to 
prohibit  and  regulate  "acts,  omissions,  or  conditions, 
detrimental  to  the  .  . .  safety,  or  welfare  of  its  citizens 
and  the  peace  and  dignity  of  the  city."  G.S.  153A-121 
provides  almost  identical  authority  for  counties  to  enact 
such  ordinances  in  their  jurisdictions.  This  language 
appears  broad  enough  to  permit  a  wide  assortment  of 
local  government  ordinances,  including  curfews  and 
laws  regulating  cruising  or  loitering,  as  long  as  they  are 
otherwise  legally  valid. 

G.S.  14-288.12  and  G.S.,  14-288.13  empower  mu- 
nicipalities and  counties,  respectively,  to  enact  ordi- 
nances to  protect  their  communities  in  "times  of  riot 
or  other  grave  civil  disturbance  or  emergency."  G.S. 
14-288. 12(c)  explicitly  states  that  the  statute's  provi- 
sions "supplement"  general  ordinance-making  powers. 

With  these  statutes  as  a  backdrop,  a  local  govern- 
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ment  must  decide  whether  it  has  the  authority  to  cre- 
ate special  responses  such  as  a  curfew  for  minors. 
North  Carolina  has  no  case  law  or  statute  that  defini- 
tively says  whether  local  governments  have  the  author- 
ity. There  are  tw  o  viable  opposing  points  of  view.  One 
says  that  the  general  legislative  grants  of  authority  to 
local  governments  to  protect  safety,  welfare,  and  peace 
are  broad  enough  to  empower  governments  to  enact 
curfews  or  other  ordinances  that  achieve  those  goals.  A 
1994  North  Carolina  Supreme  Court  decision  casts 
favor  on  this  point  of  view.  In  Homebuilders  Associa- 
tion of  Charlotte  v.  Ciiy  of  Charlotte,^  the  court  said 
that  legislative  grants  of  power  to  municipalities  should 
be  construed  broadly  to  include  "any  additional  or 


supplementary  powers  reasonably  necessary  or  expedi- 
ent" to  carry  a  particular  legislative  mandate  into  ex- 
ecution.- The  opposing  point  of  view  maintains  that 
without  specific  legislative  authorization  to  enact  these 
kinds  of  ordinances,  local  governments  may  not  create 
them.  Supporters  of  this  point  of  view  might  argue  that 
general  legislative  grants  of  authority  to  safeguard 
safety,  welfare,  and  peace,  coupled  with  specific  grants 
of  authority  to  deal  with  emergencies  allow  local  gov- 
ernments to  enact  curfews  and  other  restrictive  ordi- 
nances only  during  emergencies.  In  this  interpretation, 
the  General  Assembly  provided  emergency  power  stat- 
utes because  it  viewed  local  government  authority  as 
limited  under  G.S.  160A-I74  and  G.S.  I53A-121. 
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It  is  not  clear  which  of  these  \  iews  would  prevail  in 
the  courts  if  a  special-response  ordinance  were  to  be 
challenged  on  the  grounds  that  the  local  go\  ernment 
created  the  ordinance  without  legislati\e  authority. 
The  arguments  faxoring  authorization  of  such  local 
go\ernment  actions  seem  strong,  but  a  go\ernment 
should  still  weigh  for  itself  the  risks  and  potential  costs 
of  judicial. challenge  to  its  authority  before  proceeding 
with  a  curfew  for  minors  or  other  special  response  to 
crime.  (See  "Judicial  Rulings  Concerning  Curfews  for 
Minors,"  page  6.) 

Note  that  the  General  -\ssembl\ ,  if  it  chose,  could 
pass  a  law  specifically  authorizing  local  go\"ernments 
to  create  ordinances  such  as  a  curfew  for  minors.  New 
Jerse\-  adopted  such  a  law  in  1992.' 


General  Constitutional  Considerations 

These  special  crime-response  ordinances  inexitabh 
affect  constitutional  rights  and  are  subject  to  the  scru- 
tiny of  state  and  federal  courts  to  assure  that  such 
rights  are  not  o\erburdened  or  \iolated. 

One  set  of  rights  affected  b\-  these  ordinances  in- 
\  oh  es  tra\  el.  The  U.S.  Supreme  Court  has  recognized 
a  right  to  tra\el  between  states — interstate  tra\el — 
that  is  protected  by  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment  of  the  U.S.  Constitu- 
tion." The  North  Carolina  Supreme  Court  has  recog- 
nized a  right  to  tra\el  within  the  state — intrastate 
tra\el — on  the  public  streets  of  a  cit\",  as  a  part  of  e\  - 
er\-  indix  idual's  libert\ .  It  is  protected  b\  the  Due  Pro- 
cess Clause  of  the  Fourteenth  .\mendment  of  the 
United  States  Constitution  and  by  Article  1,  Section 
19,  of  the  Constitution  of  North  Carolina  (the  Law  of 
the  Land  Clause).  The  freedom  to  tra\  el  ma\  be  sub- 
ject to  reasonable  time  and  manner  restrictions.' 

.\  second  set  of  constitutional  rights  affected  inxohes 
freedom  of  speech,  assembly,  and  association.  The  First 
Amendment  pro\  ides  that  "Congress  shall  make  no  law 
. . .  abridging  the  freedom  of  speech  ...  or  the  right  of  the 
people  peaceably  to  assemble.  .  .  ."  Man\  courts  ha\'e 
deri\  ed  a  freedom  of  association  from  the  explicit  rights 
of  speech  and  assembly.  These  rights  are  not  limitless,  of 
course.  They  may  be  subject  to  reasonable  time,  place, 
and  manner  restrictions.  And  the\-  are  subject  to  limita- 
tions imposed  b\  the  courts.  The  U.S.  Supreme  Court 
appears  to  ha\  e  limited  the  scope  of  the  right  of  free 
association,  for  example,  in  a  case  from  Texas.*  There  a 
majorit\  of  the  Court  said  that  pureh  social  gatherings 
do  not  in\ol\e  the  assertion  of  any  protected  First 


Amendment  associational  rights.  The  primary  ruling 
was  that  a  cit\'  ordinance  limiting  the  use  of  certain  ar- 
eas in  dance  halls  to  persons  between  fourteen  and  eigh- 
teen was  constitutional. 

Third  is  the  constitutional  right  of  "family  auto- 
nom\,"  a  right  found  b\  many  courts  in  the  Due 
Process  Clause  of  the  Fourteenth  .\mendment,  pro- 
tecting parental  decisions  concerning  how  to  super- 
\  ise  and  raise  their  families.  This  right  is  not  as  firmly 
recognized  b\  courts  as  are  the  two  discussed  above. 

Other  constitutional  concerns  stemming  primarily 
from  the  Due  Process  Clause  of  the  Fourteenth 
.\mendment  are  also  at  stake  in  the  creation  of  a 
crime-response  ordinance.  An  ordinance  must  be 
clear  enough,  for  example,  for  reasonable  indi\iduals 
of  ordinary  intelligence  to  understand  which  acti\ities 
are  illegal.  Clarity  limits  the  possibility  of  an  ordi- 
nance being  arbitrari]\  or  discriminatorih  enforced.'' 
And  an  ordinance  must  be  drawn  narrowh  enough  to 
a\  oid  placing  too  much  burden  on  law-abiding  beha\  - 
ior.  .\  stated  purpose  in  an  ordinance  that  specifies 
the  problems  and  acti\ities  it  addresses  ma\-  be  cru- 
cial to  whether  the  ordinance  sur\i\es  judicial  scru- 
tin\  in  the  face  of  a  challenge  that  it  was  unduly 
burdensome  to  law-abiding  beha\  ior. 

After  confronting  the  issues  of  local  authority  and 
constitutional  rights,  a  local  goxernmental  unit  must 
weigh  the  relati\e  merits  of  each  crime-response 
option. 


Curfews  for  Everyone  in  the  Community 

Communities  throughout  the  countr\  ha\e  tried 
different  approaches  to  curfews  w ith  \ ar\ing  success 
in  the  courts.  While  it  seems  clear  that  under  North 
Carolina  law  a  curfew  on  e\  eryone  in  the  communit\' 
could  be  imposed  in  a  time  of  actual  emergenc\,  it  is 
b\  no  means  clear  that  such  a  curfew  could  be  im- 
posed at  other  times. 


In  Times  of  Emergency 

As  alread>  mentioned.  North  Carolina  statutes  per- 
mit local  goxernments  to  impose  prohibitions  and  re- 
strictions "in  times  of  riot  or  other  gra\e  ci\il 
disturbance  or  emergenc\ ." '  The  statutes  permit  go\  - 
ernments  to  restrict  the  mo\ement  of  people  in  pub- 
lic places  during  an  emergency.  Go\ernments  ma\ 
impose  a  curfew  during  such  a  state  of  ci\il  disorder. 
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In  1971  the  North  Carolina  Supreme  Court  upheld 
the  city  of  Asheville's  use  of  these  statutes  in  proclaim- 
ing a  state  of  emergency  and  imposing  a  curfew  and 
other  restrictix  e  measures  for  three  da>  s  after  a  \  iolent 
confrontation  between  high  school  students  and 
police.'"  In  a  federal  case  arising  out  of  the  Ashcvillc 
situation,  the  United  States  Fourth  Circuit  Court  of  Ap- 
peals ruled  that  North  Carolina's  statutory  scheme  au- 
thorizing local  governments  to  declare  states  of 
emergency  and  impose  restrictions  is  not  unconstitu- 
tionally vague  or  overbroad."  The  court  ruled  that  there 
must  be  a  factual  basis  for  a  government's  decision  to 
proclaim  that  an  emergency  exists  and  the  government 
must  act  in  good  faith. 


In  Times  Other  Than  Emergency 

(ustice  Thurgood  Marshall  once  said  that  "absent  a 
genuine  emergency  a  curfew  aimed  at  all  citizens 
could  not  survive  constitutional  scrutin\."'-  It  is  a 
nearly  universal  view  among  commentators  that  Jus- 
tice Marshall's  statement  is  correct,  that  a  genera!  cur- 
few against  all  citizens  is  unconstitutional. 


Curfew  for  Adults  Only 

Since  the  mid-1970s  most  legal  commentators  have 
accepted  Justice  Marshall's  \iew  that  a  curfew  may  not 
be  invoked  against  "all  citizens,"  except  in  a  state  of 
emergency'.  Commentators  expand  that  \  icw  to  say 
that  a  curfew  aimed  exclusi\el\  at  adults  also  is  not 
constitutional. 


Curfew  for  Minors  Only 

At  the  turn  of  the  century,  about  3,(.)0(J  U.S.  muni- 
cipalities had  implemented  curfews  for  minors. 
Throughout  the  tw  entieth  century,  communities  have 
continued  to  emplov'  them  to  promote  community  or- 
der. In  1957  more  than  50  percent  of  cities  with  popu- 
lations greater  than  100,000  had  such  laws.'-  Today  146 
of  the  United  State's  200  major  cities  ha\e  teen  cur- 
fews.''' Among  these  cities  are  Atlanta,  Buffalo,  Dallas, 
Detroit,  Milwaukee,  Phoenix,  Roanoke,  Sacramento, 
San  .\ntonio,  and  Washington,  D.C.  Countless  other 
communities  across  the  country  ha\  e  considered  such 
curfews  in  the  1990s.  Despite  this  popularity,  signifi- 
cant and  difficult  legal  issues  may  arise  with  passage  of 


a  curfew.  Consequently,  some  curfews  have  been — or 
currently  are  being — legally  challenged. 

Atlanta's  curfew  has  generated  community  criticism 
and  occasional  lawsuits  yet  remains  in  effect.  Dallas's 
was  upheld  b\'  a  federal  court  of  appeals  in  No\  ember 
1993.  Washington,  D.C.'s  passage  of  a  curfew  effecti\e 
in  June  1995  came  after  a  pre\ious  curfew  in  that  city 
was  invalidated  by  a  federal  district  court  in  1989.  Flor- 
ida's local  government  curfews  for  minors  have  faced 
considerable  legal  challenges.  In  November  1995  Dade 
County's  ordinance  was  upheld  by  a  state  appellate 
court,  after  first  being  struck  down  by  a  state  trial  court 
as  violating  the  Florida  constitution.''  Earlier  in  the 
year,  a  request  for  a  preliminary  injunction  barring  Or- 
lando from  enforcing  its  curfew  for  minors  was  denied."" 

North  Carolina  has  seen  similar  attention  to  curfews 
among  its  local  governments.  In  February  1995  Char- 
lotte became  one  of  the  most  recent  North  Carolina 
local  governments  to  pass  a  curfew  for  minors. 


Authority  to  Adopt  a  Curfew  for  Minors 

There  are  some  specific  ordinance-making  author- 
ity issues  that  any  government  considering  a  curfew 
for  minors  must  contemplate. 

In  1960  the  North  Carolina  attorney  general  wrote 
an  opinion  that  ".  .  .  a  municipality  in  this  State  does 
not  have  authority  under  the  general  law  to  adopt  cur- 
few ordinances  regulating  the  hours  when  young 
people  must  be  off  the  street."''  The  opinion  provides 
no  rationale  for  its  position,  so  it  does  not  provide 
much  guidance,  especially  in  light  of  changes  in  con- 
stitutional lav\  made  by  the  U.S.  Supreme  Court  since 
1960  and  in  light  of  today's  climate  of  heightened  pub- 
lic concern  about  crime.  This  opinion  was  issued  be- 
fore the  statutes  authorizing  local  governments  to 
create  laws  to  maintain  public  peace  and  safety  were 
passed  by  the  General  Assembly,  and  it  makes  no  ref- 
erence to  statutes  providing  local  governments  with 
police  authority  that  were  in  place  in  I960.  Ultimately, 
a  local  goxernmcnt  that  is  contemplating  creating  a 
curfew  for  minors  will  have  to  decide  whether  it  con- 
siders this  opinion  to  still  accurately  state  the  appli- 
cable law.  It  is  not  clear  that  it  does. 

Whether  local  go\crnments  ha\c  authority  to  pro- 
mulgate curfews  for  minors  has  not  been  tested  in 
North  Carolina's  appellate  courts,  so  it  is  impossible  to 
predict  precisely  how  the  state  supreme  court  or  the 
court  of  appeals  would  respond  to  such  a  curfew  if  it 
was  asked  to  review  it  for  validity. 
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Judicial  Rulings  Concerning  Curfews  for  Minors 


State  and  federal  courts  have  been  all  over  the  board  on  the 
issue  of  curfews  for  minors.  There  is  no  clear  majority  posi- 
tion on  their  constitutional  validity. 


Courts  That  Have  Approved  Curfews 

When  courts  ha\  e  appro\  ed  curfews  for  minors,  they  ha\  e 
relied  on  t\\ o  major  justifications.  Sometimes  they  ha\e  found 
that  the  ordinance  was  narrowly  drawn,  pro\  iding  for  specific 
exceptions  that  inform  parties  about  what  conduct  is  imper- 
missible; and  sometimes  they  ha\e  held  that  limitation  on  mi- 
nors' right  to  be  on  the  street  does  not  infringe  on  basic 
constitutional  rights.  These  same  courts  might  in\alidate  cur- 
fews the\'  \  iew  as  o\  erh  restricti\  e.  Consider  the  following: 

Qutb  V.  Strauss,  1 1  F.3d  488  i5th  Cir.  1  993). 

The  Dallas,  Texas,  curfe«"  for  minors  was  upheld  as  nar- 
rowly tailored  to  further  compelling  go\  ernment  interest  of 
reducing  crime  and  \ictimization  by  minors.  The  court  held 
that  the  resulting  regulation  of  the  right  cf  tra\el  was  for 
permissible  purposes — the  ordinance  included  exemptions 
for  minors  accompanied  b\"  adults;  returning  home  from 
work  and  school,  ci\  ic,  or  religious  functions;  running  pa- 
rental errands;  and  exercising  First  .Amendment  rights — and 
that  parents'  right  to  raise  children  was  only  minimally  bur- 
dened. Note,  this  same  court  disappro\  ed  of  a  curfew  in 
]ohnson  v.  City  of  Opelousas,  discussed  in  the  next  section. 

Bykofsky  v.  Borough  of  Middletown,  401  F.  Supp.  1242 
(W.D.  Pa.  19751,  cert,  denied,  429  U.S.  964,  97  S.  Ct. 
394,  50  L.  Ed.  2d  333  (1976). 

A  curfew  for  minors  with  numerous  exceptions  was  held 
\  alid.  It  allowed  minors  to  exercise  free  speech  and  associa- 
tion rights  and  to  travel  with  minimal  regulation,  and,  the 
court  ruled,  parents'  rights  to  raise  children  were  onh  mod- 
estl\  burdened. 

Panora  v.  Simmons,  445  N.W.2d  363  (Iowa  1989). 

.\  curfew  for  minors  with  exceptions  for  tra\  el  to  and  from 
work,  church,  community,  or  a  school  function  was  upheld. 
The  court  ruled  that  the  municipality's  interest  in  protecting 
minors  against  nighttime  hazards  of  the  cit\  justified  restric- 


tion of  minors'  right  to  tra\el.  Note  that  this  same  court  in\ali- 
dated  a  curfew  for  minors  in  Ci(v  ofMaquoketa  v.  Russell  and 
Campbell,  discussed  in  the  next  section. 

People  in  the  Interest  of  J.M.,  768  P. 2d  21 9  Kolo.  1 989). 
.\  curfew  prohibiting  people  under  eighteen  from  loitering 
between  certain  hours  on  any  street,  sidewalk,  gutter,  curb, 
parking  lot,  alle\-,  \acant  lot,  park,  playground,  etc.,  without 
the  owner's  permission  w  as  upheld.  The  court  noted  that  the 
ordinance  contained  exceptions  for  travel  to  and  from  em- 
plo\  ment,  religious  acti\  ities,  or  school  events;  and  the  court 
ruled  that  it  was  reasonable  for  the  city  to  reinforce  parental 
authorit>'  in  regulating  minors,  w  ho  are  more  susceptible  to 
peer  pressure  and  immature  judgment  than  are  adults. 

City  of  Milwaukee  v.  K.F.,  426  N.W.2d  329  (Wi.  1989). 
--A  curfew  prohibiting  any  person  under  seventeen  from 
loitering  between  certain  hours  unless  accompanied  by  a 
parent,  guardian,  or  other  adult  responsible  for  the  minor's 
care,  control,  or  custody  was  upheld.  The  ordinance  was  a 
reasonable  attempt  to  control  ju\  enile  behavior,  the  court 
ruled,  with  no  undue  restraint  on  minors'  First  Amendment 
rights  or  interference  with  constitutional  rights  of  "family 
autonom\ ." 

City  of  Eastlake  v.  Ruggiero,  220  N.E.2d  1 26  (Ohio  1 966). 
.\n  ordinance  making  it  unlawTul  for  persons  under  six- 
teen to  be  on  the  streets  or  sidewalks  during  certain  hours 
unless  accompanied  b\  a  parent,  guardian,  or  "some  respon- 
sible" adult,  or  unless  the  minor  has  a  "legitimate  excuse," 
w  as  upheld.  The  court  described  the  curfew  as  necessary  to 
control  juvenile  crime  and  as  \alid  because  it  was  not  an 
absolute  restriction  on  minors'  right  to  be  in  public. 


Courts  That  Have  Invalidated  Curfews 

WTien  courts  ha\  e  in\  alidated  curfew  s  for  minors,  the\'  have 
relied  on  a  \ariet\  of  grounds.  HistorieaLl\,  more  courts  dis- 
approved curfews  than  approv  ed  them,  but  some  courts  that 
ha\  e  disapproved  curfews  ma\  w  eU  find  other  curfews  permis- 
sible if  the>  are  narrowh  drawn  and  take  careful  steps  to  safe- 
guard constitutional  rights.  Consider  the  follow  ing  cases. 


Constitutional  Issues  in  Curfews  for  Minors 

Even  though  there  is  no  North  Carolina  case  law 
about  curfew  s  for  minors,  cases  from  other  states  and 
federal  courts  pro\  ide  some  guidance  on  the  rele\  ant 
constitutional  concerns.  This  case  law  ma\-  also  gi\e 
a  sense  of  what  issues  would  be  important  to  North 
Carolina's  trial  and  appellate  courts.  (See  "ludicial 
Rulings  Concerning  Curfews  for  Minors,"  above.) 


The  general  constitutional  considerations  described 
earlier  in  this  article  applv'  in  this  context.  Hovv^  a  court 
views  the  constitutional  rights  of  minors  will  hav  e  a  sig- 
nificant impact  on  whether  the  court  finds  curfews  for 
this  group  constitutional.  Some  courts  rule  that  minors 
hav  e  the  same  constitutional  rights  as  adults  and  that 
those  rights  mav  not  be  infringed.  Such  courts  rule  un- 
constitutional V  irtualh  anv  curfew  for  minors.'^ 

Other  courts  rule  that  minors  hav  e  constitutional 
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Waters  v.  Barry,  71 1  F.  Supp.  1 1 25  (D.C.  Dist.  Col.  1 989). 
The  court  held  that  a  curfew  for  minors  unconstitution- 
ally infringed  minors'  rights  of  free  speech,  assembly,  asso- 
ciation, and  travel,  by  invalidly  requiring  that  activities  be 
registered  and  that  work  permits  be  issued  and  by  invalidly 
prohibiting  minors  from  being  out  with  adults.  The  worth- 
while objectives  of  protecting  minors  from  exposure  to 
drugs  and  violence  and  protecting  the  community  from 
criminal  activities  did  not  justify  the  restrictions. 

McCollester  v.  City  of  Keene,  514  F.  Supp.  1046  (D.N.H. 
1 981 ),  reversed  on  other  grounds,  668  F.2d  61 7  (1  st  Cir.  1 982). 
A  curfew  prohibiting  minors  from  being  on  a  public 
street  or  in  any  public  place  between  certain  hours  was 
struck  down,  with  the  court  noting  that  the  only  exception 
was  for  a  minor  accompanied  by  a  parent  or  guardian,  that 
the  ordinance  unduh'  restricted  minors'  right  to  travel,  and 
that  the  ordinance  was  invalid  also  because  it  penalized 
parental  action  that  would  normally  be  reasonable — that  is, 
it  hindered  rather  than  promoted  the  parenting  role.  The 
court  held  that  the  exceptions  were  insufficient,  and 
prevailing  public  need  was  insufficient,  to  justify  a  curfew. 

Johnson  v.  City  of  Opelousas,  658  F.2d  1 065  (5th  Cir.  1 981 ). 
A  curfew  prohibiting  any  person  under  seventeen  from 
being  on  the  streets  without  supervision  during  certain 
hours  was  struck  down  because  it  did  not  allow  minors  to 
participate  in  employment,  religious  activities,  or  educa- 
tional events.  It  hindered  rather  than  promoted  parenting. 

Naprstek  v.  City  of  Norwich,  545  F.2d  81  5  (2d  Cir.  1 976). 
A  curfew  for  minors  was  invalidated  because  it  did  not 
state  an  ending  time  for  the  curfew — in  other  words,  a  rea- 
sonable person  could  not  know  when  his  or  her  actions 
were  illegal. 

City  of  Maquoketa  v.  Russell  and  Campbell,  484  N.W.2d 
179  (Iowa  1992). 

A  curfew  prohibiting  minors  from  being  in  public  dur- 
ing certain  hours,  with  exceptions,  was  held  to  be  uncon- 
stitutionally overbroad  because  it  did  not  provide  excep- 
tions for  emancipated  minors  or  for  First  Amendment 
activities  by  minors.  Additionally,  the  exception  for  minors 


who  were  in\  olved  in  "parentally  approved  supervised  ac- 
tivity" was  so  vague  as  to  allow  too  much  opportunity  for 
selective  enforcement  of  the  curfew. 

K.L.J.  V.  State  of  Florida,  581  So.  2d  920  (Fla.  App.  1 991 ). 
A  curfew  for  minors  under  sixteen  during  certain  hours 
was  struck  down  because  it  did  not  provide  exceptions  for 
otherwise  constitutionally  protected  behavior.  An  exception 
for  conducting  "legitimate  business"  was  too  vague  to  be 
understood,  the  court  held. 

Brown  v.Ashton,  61 1  A.2d  559  (Md.  Ct.  of  Spec.  App.  1992). 
.\  curfew  prohibiting  minors  from  remaining  in  any  pub- 
lic place  between  certain  hours  was  held  to  be  an  invalid 
burden  on  fundamental  rights.  The  court  concluded  that 
the  ordinance  was  not  justified  by  the  Belotti  factors  (see 
below  for  a  discussion  of  these  factors).  The  ordinance  in- 
cluded numerous  exceptions  for  travel  by  minors,  including 
one  for  children  "attending  a  cultural,  scholastic,  athletic  or 
recreational  activity  supervised  by  a  bona  fide  organization." 
The  court  ruled  that  the  term  "bona  fide  organization"  was 
unconstitutionally  vague. 

Allen  V.  City  of  Bordentown,  524  A. 2d  478  (N.l.  Super. 
Ct.  1987). 

A  curfew  prohibiting  any  person  under  nineteen  from 
being  in  public  during  restricted  hours  and  charging  parents 
with  responsibility  for  the  minor's  behavior  was  struck 
down  on  two  grounds.  First,  the  ordinance  failed  to  ad- 
equately define  exceptions  for  "emergency  business"  and 
"on  legitimate  business."  And  second,  it  improperly  inter- 
fered with  parental  authority  by  restricting  parents'  right  to 
guide  their  children  in  understanding  and  using  rights  of 
free  speech,  assembly,  religion,  and  travel. 

Wadsworth  v.  Owens,  536  N.E.2d  67  (Ohio  1987). 

.\n  ordinance  prohibiting  any  person  under  the  age  of 
eighteen  from  being  on  the  streets  during  certain  hours 
unless  accompanied  by  a  person  over  eighteen  was  struck 
down  as  being  overbroad  in  prohibiting  legitimate  activities 
such  as  returning  from  employment,  attending  religious 
services,  or  attending  social  activities,  which  are  a  part  of 
"the  growing-up  process." 


rights  just  as  adults  do  but  say  that  minors'  rights  may 
be  regulated  to  a  greater  extent  than  the  rights  of 
adults.'''  Many  of  these  courts  rely  on  the  U.S.  Su- 
preme Court's  ruling  in  Belotti  v.  Baird-"  for  treating 
the  groups  differently.  In  Belotti,  in  the  context  of  an 
abortion  rights  issue,  the  Court  said  the  government 
may  more  strictly  regulate  minors'  rights  because  of 
"the  peculiar  vulnerability  of  children,"  minors'  "inabil- 
ity to  make  critical  decisions  in  an  informed,  mature 


manner,"  and  "the  importance  of  the  parental  role  in 
child  rearing." 

A  court  adopting  this  view  of  minors'  constitutional 
rights  of  movement,  speech,  and  association  is  likely 
to  evaluate  a  curfew  for  minors  less  rigorously  than  it 
would  a  curfew  for  adults.  However,  before  applying 
the  Belotti  standard,  a  court  is  likely  to  require  that 
there  be  evidence  of  the  need  for  the  curfew  based  on 
the  three  Belotti  reasons  for  regulating  minors.  No 
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North  Carolina  appellate  opinion  clearh  states  our 
appellate  courts'  position  concerning  the  constitu- 
tional rights  of  minors,  so  it  is  not  possible  to  sa\- 
whether  they  would  adopt  the  Bclotti  position,  or 
w  hether  the\'  would  be  inclined  to  \  iew  the  constitu- 
tional rights  of  minors  and  adults  as  being  the  same. 


Possible  Provisions  in  Curfew  for  Minors 

A  local  go\  ernment  ma\  decide  that  it  has  the  author- 
it\  to  create  a  curfew  for  minors  and  that  its  crime  prob- 
lems justify  running  the  risk  of  judicial  re\  iew .  At  this 
stage,  the  go\  ernment  must  consider  what  the  language 
of  a  curfew  should  be.  What  follows  are  suggestions  for 
provisions  in  a  curfew  for  minors.  The  suggestions  are 
designed  in  part  to  address  potential  constitutional  con- 
cerns and  to  limit  to  the  greatest  extent  possible  the 
burden  that  the  curfew  places  on  legitimate  acti\it\'. 

1.  A  section  stating  \vh>  a  curfew  is  necessary. 
This  section  is  important  for  demonstrating  that  the 
local  go\  ernment  has  authority  to  create  the  curfew. 
It  should  clearh  state  how  the  curfew  protects  com- 
munity safety,  welfare,  and  peace.  The  section  is  im- 
portant also  for  demonstrating  that  there  is  sufficient 
reason  for  regulating  minors'  rights  of  movement, 
speech,  and  association.  .\  government  ma\  wish  to 
frame  its  reasons  for  implementing  a  curfew  in  terms 
of  the  factors  listed  in  Belotti.  For  example,  you  may 
sa\"  that  minors  are  particularly  \ulnerable  to  night- 
time crime  and  drug  abuse,  that  minors  do  not  alw  ays 
make  good  decisions  concerning  whether  they  should 
take  part  in  crime  or  drug  use,  and  that  the  curfew  will 
be  used  in  a  wa\  that  reinforces  the  parental  role  in 
raising  and  guiding  children.  This  may  also  be  an  ap- 
propriate place  to  describe  a  community's  crime  prob- 
lem w  ith  statistical  or  anecdotal  information.-' 

2.  A  section  defining  terms,  such  as  "public 
place,"  "guardian,"  and  "minor."  In  defining  "'minor, " 
consider  that  eighteen  is  the  age  of  majority'  in  North 
Carolina.  Minors  sixteen  or  older  but  not  \et  eighteen 
may  be  penalized  as  adults,  but  they  must  be  afforded 
special  treatment  in  arrest  and  interrogation  proce- 
dures. Trial  of  a  minor  under  sixteen  must  begin  in  ]u- 
\enile  court  and  is  subject  to  the  proxisions  of  the 
North  Carolina  Ju\  enile  Code. 

3.  .A  section  stating  what  is  illegal  and  to  whom 
the  ordinance  applies.  For  example:  "It  is  unlaw  ful  for 
an\  minor  to  be  in  or  remain  in  any  public  place  as 
defined  in  this  ordinance  in  [name  of  local  govern- 
ment unitl  between  midnight  and  five  o'clock  a.m.  of 


the  follow  ing  morning."  The  illegal  acts  may  also  in- 
clude aiding  and  abetting,  being  a  negligent  parent,  or 
know  ingh  allow  ing  minors  on  business  premises  dur- 
ing curfew  hours. 

4.  A  section  stating  possible  exceptions  to  the 
curfew.  Exceptions  are  important  indicators  of  a  local 
go\  ernment's  interest  in  restricting  minors'  rights  no 
more  than  necessary.  .\  strong  exceptions  section  is 
likeh'  to  be  crucial  for  successfully  defending  a  consti- 
tutional challenge  in  the  courts.  Consider  the  follow- 
ing examples: 

a.  Exempting  travel  between  place  of  residence 
and  w  ork.  The  exemption  ma\  be  limited,  for  ex- 
ample, to  no  longer  than  one  hour  before  the 
minor's  work  period  begins  and  no  longer  than 
one  hour  after  the  minor's  work  period  ends. 

b.  Exempting  tra\  el  in  emergencies.  Define  emer- 
gency. 

c.  Exempting  travel  with  parents,  guardians,  or 
other  adults  authorized  to  ha\  e  control  o\  er  the 
minor. 

d.  Exempting  travel  done  with  written  parental 
permission. 

e.  Exempting  bona  fide  interstate  movement  by 
motor  vehicle  through  the  county,  or  beginning 
or  ending  in  the  county.  (Such  a  provision  is  in- 
cluded in  the  Charlotte  curfew.) 

f.  Exempting  situations  in  which  a  minor  is  out- 
doors but  attending  activities  involving  the  First 
Amendment  free  exercise  of  religion,  freedom  of 
speech,  or  the  right  of  assembly. 

g.  Exempting  travel  in  instances  of  reasonable  ne- 
cessity, if  the  minor  possesses  a  written  state- 
ment signed  by  the  parent,  which  describes  the 
minor,  states  the  facts  establishing  such  reason- 
able necessity,  specifies  the  streets,  the  time,  and 
the  origin  and  destination  of  trav  el.  (Proposed 
1991  Cumberland  Countv  ordinance.) 

h.  Exempting  situations  in  which  a  minor  is  on  the 
sidewalk  of  the  place  where  the  minor  resides,  or 
on  the  sidewalk  of  a  next-door  neighbor  not  com- 
municating an  objection  to  a  law  enforcement 
officer,  or  is  congregating  outdoors  on  another 
person's  private  property  with  the  express  per- 
mission of  the  owner  or  other  person  in  law  ful 
control  of  the  property.  (Proposed  1991  Cumber- 
land County  ordinance.) 

i.  Exempting  trav  el,  bv  a  direct  route,  between  a 
minor's  place  of  residence  and  a  school,  religious, 
recreational,  entertainment,  or  any  other  orga- 
nized community  activity,  including  activities 
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in\'olving  the  free  exercise  of  religion,  speech,  or 
assembly.  (Proposed  1991  Cumberland  County 
ordinance.)  Again  the  time  for  this  exemption 
ma\  be  limited  to  a  time  period  around  an 
acti\  ity's  beginning  and  end. 

5.  A  section  providing  punishments.  Minors  who 
are  at  least  sixteen  but  not  yet  eighteen  may  be  pun- 
ished as  adults.  Therefore  they  may  be  punished  for 
a  curfew  \  lolation  b\  fine  or  imprisonment,  as  other- 
wise permitted  by  law.  The  North  Carolina  Juvenile 
Code  does  not  permit  local  governments  to  punish 
minors  under  sixteen  by  fine  or  imprisonment. 
Howe\er,  they  may  be  adjudicated  delinquent  juve- 
niles." A  curfew  may  direct  law  enforcement  officers 
to  take  temporary  custody  of  minors  under  sixteen.-' 

Given  the  limitations  that  state  law  imposes  on  the 
treatment  of  minors,  a  local  government  may  wish  to 
punish  parents  or  guardians  for  curfew  violations  by 
minors  in  their  custody.  For  example,  a  curfew  ordi- 
nance might  punish  parents  of  repeat  offenders  by 
fine  or  imprisonment. -■•  It  is  unclear  whether  to  be 
lawful  this  punishment  must  be  only  for  "knowingly 
permitting"  a  violation  or  whether  the  punishment 
may  result  from  the  simple  fact  that  a  minor  over 
which  the  parent  has  custody  violates  the  curfew  as 
some  courts  hav  e  held.-'  Other  courts  hav  e  inv  alidated 
punishing  parents  in  this  manner,  saying  either  that 
it  V  iolated  the  parents'  due  process  rights  or  that  such 
punishments  interfere  with  the  constitutional  right  to 
family  autonomy.-''  North  Carolina's  appellate  courts 
have  not  ruled  on  this  issue. 

Some  curfews  contain  punishments  for  persons 
who  aid  and  abet  violations  of  curfew,  and  others  con- 
tain punishments  for  businesses  that  knowingly  allow 
minors  to  be  on  their  premises  during  curfew  hours. 

6.  A  section  providing  law  enforcement  proce- 
dures. .\n  ordinance  may  specify  steps  that  officers 
are  to  take  to  determine  ages  of  suspected  offenders, 
and  it  may  spell  out  rules  concerning  what  to  do  with 
minors  in  custody. 

7.  A  severability  provision.  Such  a  provision  may 
allow  remaining  portions  of  the  ordinance  to  be  valid 
if  a  court  holds  any  other  section  of  the  ordinance 
invalid  or  unconstitutional. 


Practical  Issues  in  Enforcing  and  Applying  a 
Curfew  for  Minors 

There  are  also  significant  practical  problems  in  en- 
forcing such  a  curfew.  Does  local  law  enforcement 


have  the  time  and  resources  to  effectively  enforce  a 
curfew  for  minors?  Remember,  with  minors,  officers 
cannot  always  simply  issue  citations  or  make  arrests, 
as  they  do  vv  ith  much  of  the  crime  they  encounter. 
Meaningful  enforcement  of  a  curfew  requires  great  re- 
sources. If  resources  for  combating  crime  are  limited, 
would  you  be  better  served  by  dedicating  more  re- 
sources to  traditional  law  enforcement,  rather  than  to 
enforcing  a  curfew?  Law  enforcement  resources  were 
significant  political  issues  in  consideration  of  curfews 
in  both  Buffalo  and  Phoenix.  Phoenix  has  dedicated 
more  than  one-half  million  dollars  annually  to  enforce 
its  curfew. - 

Do  v'ou  need  to  worry  about  selective  enforcement 
or  pretextual  stops  by  law  enforcement — or  allegations 
of  such  actions — in  your  community?  If  a  government 
creates  a  curfev\'  for  minors,  the  curfew  should  be  ap- 
plied in  all  neighborhoods.  If  it  is  applied  in  only 
some,  it  raises  potential  constitutional  equal  protec- 
tion claims  for  persons  who  have  the  curfew  used 
against  them.  A  pretextual  stop  is  one  in  which  a  law 
enforcement  officer  uses  a  curfew  as  an  excuse  to  stop 
people,  hoping  to  find  evidence  of  other  criminal 
w  rongdoing.  Such  stops  can  invalidate  prosecutions 
for  the  discovered  crimes. 

Local  governments  should  ask  several  other  practi- 
cal questions  before  enacting  a  curfew  for  minors.  Are 
they  satisfied  that  a  curfew  will  deter  crime?  Will  a  cur- 
few clear  the  street  of  a  troublemaking  element  or  only 
serve  to  chill  the  activities  of  normally  law-abiding 
youths  and  their  parents?  Do  the  community  and  po- 
lice force  support  a  curfew  for  minors?  If  not,  it  may  be 
difficult  to  enforce  the  ordinance,  and  the  local  govern- 
ment may  face  swift  legal  challenges  to  the  curfew. 


Ordinance  Prohibiting  "Cruising" 

Perhaps  a  community  has  a  less  general  crime  prob- 
lem. Instead,  it  has  a  particular  problem  with  people 
hanging  out  in  the  streets  or  parking  lots,  or  driving 
vehicles  slowly  in  groups  through  the  streets,  snarling 
traffic.  The  local  government  might  want  to  consider 
an  ordinance  that  prohibits  "cruising," 

It  will  face  the  same  issues  of  authority  and  consti- 
tutionality that  apply  to  the  other  crime-response  or- 
dinances discussed  in  this  article.  Some  courts  have 
upheld  "no  cruising"  ordinances,-''  and  others  have  in- 
validated them.-'' 

If  after  considering  issues  of  authority  and  constitu- 
tionality, a  local  government  decides  to  promulgate  an 
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ordinance  prohibiting  cruising,  it  should  consider  pro- 
\  isions  like  the  following  ones,  deri\ed  from  Modesto, 
California,  and  York,  Penns\l\ ania,  ordinances. 

1.  A  section  stating  \vh\  such  an  ordinance  is 
necessary.  See  the  discussion  of  this  same  pro\  ision 
under  the  section  of  this  article  about  curfews  for 
minors. 

2.  A  definitions  section. 

a.  Defining  "cruising."  For  example,  it  ma\  mean 
"the  repetiti\"e  dri\'ing  of  an\  motor  \  ehicle  past 
a  traffic  control  point  in  traffic  which  is  con- 
gested at  or  near  the  traffic  control  point." 

b.  Defining  "repetiti\  e  dri\  ing."  For  example,  it  ma\ 
mean  "operating  a  motor  \  ehicle  past  a  traffic  con- 
trol point  more  than  twice  w  ithin  an  hour." 

c.  Defining  "congested  traffic"  preciseh'.  For  ex- 
ample, a  definition  ma\  include  "when  motor 
\  chicles  cannot  mo\e  through  a  100-yard  ap- 
proach corridor  to  an  intersection  controlled  b\ 
a  traffic  light  within  two  complete  green  light 
cycles  w  here  the  dela\'  in  forward  mo\  ement  is 
due  to  the  position  of  other  motor  \ehicles." 

d.  Defining  other  terms  such  as  "green  light  c\cle" 
and  "traffic  control  point"  preciseh'.  For  ex- 
ample, "traffic  control  point"  ma\  be  "a  location 
along  a  public  street,  alle\-,  or  highu  a\  used  b\ 
a  police  officer  on  dut\  in  the  affected  area  as  an 
obser\ation  point  in  order  to  monitor  traffic  con- 
ditions for  potential  'cruising'  \  iolations." 

3.  A  section  defining  what  is  illegal.  "Xo  person 
shall  engage  in  the  acti\it\'  known  as  'cruising'  as  de- 
fined in  this  ordinance,  on  the  public  streets,  alleys, 
or  highw a\ s  of  this  city  in  an\  area  which  has  been 
posted  as  a  no-cruising  zone,"  for  example. 

4.  .\  section  outlining  punishments,  including  the 
possibility  of  issuing  w  arning  tickets. 

5.  A  severability  provision. 

A  "no  cruising"  ordinance  ma\  be  more  easily  en- 
forced and  the  public  uill  receixe  greater  warning 
about  what  acti\it\'  is  prohibited  if  signs  labeling  par- 
ticular areas  as  "no-cruising  zones"  are  posted. 


Ordinance  Prohibiting  "Loitering" 

In  the  1960s  and  1970s,  courts  in\alidated  man\- 
general  loitering  and  vagrancy  laws  on  the  grounds 
that  the\'  were  vague,  infringed  on  law-abiding  acti\  - 
it\,  and  permitted  arbitrary-  and  discriminator} 
enforcement.  In  an  Oregon  case,  for  instance,  the 


court  ruled  that  a  law  making  it  unlaw  ful  to  roam  or 
be  on  the  streets  between  certain  nighttime  hours 
w  ithout  a  lawful  purpose  was  unconstitutionally  \  ague 
and  \  iolated  constitutional  due  process;  the  court  said 
that  go\ernment  cannot  make  the  mere  presence  of 
people  criminal." 

Courts  ha\"e  split  on  the  \  alidit\  of  modern-da\  loi- 
tering statutes  and  ordinances,  w  hich  tend  to  be  more 
specific  than  their  predecessors."'-  Modern  antiloiter- 
ing  laws  are  often  patterned  after  Model  Penal  Code 
section  250. 6.  They  punish  indi\  iduals  who  "loiter  or 
prowl  in  a  place,  at  a  time,  or  in  a  manner  not  usual 
for  law-abiding  indi\  iduals  under  circumstances  that 
warrant  alarm  for  the  safet\'  of  persons  or  property  in 
the  \  icinity."  The  laws  list  specific  circumstances  that 
may  warrant  alarm.  These  include  taking  flight  on  the 
arri\  al  of  an  officer  and  attempting  to  conceal  one- 
self or  an  object.  Before  arrest,  officers  must  gi\  e  a 
suspect  an  opportunity  to  dispel  an\  alarm  b\  identi- 
fying himself  or  herself  and  explaining  his  or  her  pres- 
ence or  conduct. 

North  Carolina's  appellate  courts  ha\e  not  ad- 
dressed the  issue  of  general  loitering  ordinances  di- 
rectK .  How  e\  er,  in  19S5,  the  Xorth  Carolina  Court  of 
Appeals  indicated  its  sense  that  courts  in  the  United 
States  ha\"e  "o\  erwhelmingK  upheld"  loitering  crimes 
that  "include  an  element  of  criminal  intent. "'^  This 
ma>  mean  that  an  offender  must  ha\e  a  specific  crimi- 
nal intent  (such  as  engaging  in  prostitution  or  drug- 
related  actn  ity).  As  a  result,  Xorth  Carolina  go\ern- 
ments  ma\  be  on  firmer  legal  grounds  in  considering 
a  specific-intent  loitering  ordinance  (discussed  below), 
rather  than  a  general-intent  loitering  ordinance. 


Ordinance  Prohibiting  Loitering  for 
Drug-Related  Activity 

Se\  eral  Xorth  Carolina  cities,  including  Charlotte, 
Durham,  Fa\  ette\  ille,\\  ilson,  and  \\  inston-Salem 
ha\  e  adopted  ordinances  prohibiting  "loitering  for  the 
purpose  of  engaging  m  drug-related  acti\ity"  to  com- 
bat the  increasing  incidence  of  open  one-on-one  drug 
sales  in  public  places.  Such  ordinances  are  based  in 
part  on  the  approach  used  in  G.S.  14-204.1,  which 
prohibits  loitering  for  the  purpose  of  engaging  in 
prostitution.  That  statute  was  upheld  in  I9S5."~  .\ 
similar  law  was  appro\ ed  in  W ashington,"  but  sexeral 
Florida  courts  ha\e  ruled  that  such  ordinances  \ iolate 
both  the  Florida  state  constitution  and  the  First 
Amendment." 
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The  general  ordinance-making  authority  issues 
discussed  under  curfews  for  minors  also  apply  to  con- 
sideration of  this  type  of  ordinance.  Again  a  govern- 
ment must  address  and  be  comfortable  with  how  the 
constitutional  issues  described  under  curfews  for  mi- 
nors are  addressed  in  the  w  riting  and  enforcement  of 
this  type  of  ordinance. 

If  a  government  is  satisfied  about  the  authority  and 
constitutionality  issues,  it  may  decide  to  create  a 
loitering  ordinance  prohibiting  particular  kinds  of 
specific-intent  criminal  activit\'.  It  ma\  consider  the 
following  as  possible  provisions  in  a  loitering-for- 
thc-purposes-of-engaging-in-drug-related-activity  ordi- 
nance (derived  from  ordinances  in  Durham  and 
Fayette\ille).''^ 

1.  A  section  stating  \vh>  such  an  ordinance  is 
necessary.  See  the  earlier  discussion  of  the  need  for 
a  similar  provision  in  a  curfew  for  minors. 

2.  A  section  defining  where  the  ordinance  applies. 
For  example,  "public  place"  ma\'  mean  "an\  street,  side- 
walk, bridge,  alley  or  aUeyway,  plaza,  park,  dri\  eway,  park- 
mg  lot  or  transportation  facility,  or  the  doorways  and 
cntranceways  to  any  building  that  fronts  on  any  of  these 
places,  or  a  motor  vehicle  in  or  on  any  of  these  places  or 
any  property  owned  b\'  [name  unit  of  local  gov  ernmcnt]." 

3.  A  section  stating  the  prohibited  act.  For  ex- 
ample, it  is  "unlaw  ful  for  a  person  to  remain  in  or  wan- 
der about  a  public  place  in  a  manner  and  under 
circumstances  manifesting  the  purpose  to  engage  in 
a  violation  of  any  subdivision  of  the  North  Carolina 
Controlled  Substances  Act,  North  Carolina  General 
Statutes,  Chapter  90,  Article  5." 

4.  A  section  outlining  circumstances  that  may 
manifest  that  a  person  has  a  purpose  to  conmiit  a 
drug  offense.  Potential  circumstances  include 

a.  repeatedlv  beckoning  to,  stopping,  or  attempting 
to  stop  passers-by,  or  repeatedly  attempting  to 
engage  passers-by  in  conv  ersation;  or 

b.  repeatedly  stopping  or  attempting  to  stop  motor 
vehicles;  or 

c.  repeatedly  interfering  with  the  free  passage  of 
other  persons;  or 

d.  repeatedly  passing  to  or  receiving  from  passers- 
by,  whether  on  foot  or  in  vehicle,  monev'  or  ob- 
jects; or 

e.  taking  flight  on  the  approach  or  appearance  of 
a  police  officer. 

5.  A  section  outlining  how  law  enforcement  of- 
ficers are  to  use  the  factors  laid  out  above.  For  ex- 
ample, if  an  ordinance  includes  provisions  concerning 


prior  drug  crime  involvement,  officers  might  be  in- 
structed to  make  an  arrest  only  if  several  of  the  listed 
factors  are  present. 

6.  A  punishment  section  outlining  potential  fine 
or  imprisonment. 

7.  A  scvcrabilit>  provision. 


Validity  Issues  to  Consider 

There  may  be  special  v  alidity  issues  a  local  govern- 
ment should  consider  before  creating  this  kind  of 
ordinance.  In  May  1990  North  Carolina  Superior 
Court  ludge  E.  Lynn  lohnson  invalidated  several  pro- 
visions of  Fayettev  illc's  drug-loitering  ordinance." 
Judge  Johnson  ruled  that  the  provisions  violate  the  evi- 
dentiarv  rule  that  evidence  of  other  crimes  is  generally 
inadmissible  on  the  issue  of  guilt  if  its  only  relevance  is 
to  show  a  defendant's  bad  character  or  disposition  to 
commit  an  offense  similar  to  the  one  charged.''*  Such 
prov  isions  may  also  be  viewed  as  invalid  because  they 
allow  officers  to  arrest,  and  courts  to  conv  ict,  persons 
for  V  iolating  this  ordinance  based  only  on  loitering 
and  past  involvement  in  drug-related  activity.  Judge 
Johnson  invalidated  another  provision  because  it  was 
too  vague  to  allow  reasonable  persons  to  understand 
the  prohibited  behav  ior.  There  was  no  appellate  court 
decision  concerning  Judge  Johnson's  ruling.  As  a  result, 
the  case  produced  no  law  of  precedential  value  appli- 
cable to  other  communities  or  in  other  courts.  How- 
ever, it  raised  legitimate  legal  concerns. 

The  ruling  invalidated  the  following  sections: 

1.  In  the  definitions  section: 

a.  Defining  a  "known,  unlawful  drug  user,  pos- 
sessor, or  seller"  who  may  violate  the  ordi- 
nance. The  definition  used  was  "a  person  who 
has,  within  the  knowledge  of  the  arresting  of- 
ficer, been  convicted  in  any  court  within  this 
State  of  any  violation  involving  the  use,  posses- 
sion, or  sale  of  any  substance"  covered  by  the 
North  Carolina  Controlled  Substances  Act. 

2.  In  the  circumstances  section: 

a.  the  person  "is  a  known  unlawful  drug  user, 
possessor,  seller  or  member  of  a  'gang'  or 
other  association  which  has  as  its  purpose  il- 
legal drug  activity";  or 

b.  the  person  is  in  a  place  frequented  by  persons 
who  use,  possess,  or  sell  drugs  and  that  place 
is  by  public  repute  known  to  be  an  area  of  un- 
lawful drug  use,  sale,  purchase  or  delivery;  or 
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other  Legal  Resources 

An\  local  government  considering  one  of  the  special  ordi- 
nances discussed  here  should  also  consult  other  resources 
on  this  issue.  The  following  list  ma\'  pro\e  helpful. 

On  Curfews  for  Minors 

"Curfew,"  Ordinance  Law  Annotations,  X'olume  2A, 
Shepard's/McGraw-Hill  (1990),  and  supplements  in  suc- 
ceeding years,  provides  brief  summaries  of  curfew  cases 
from  around  the  nation. 

"Validity,  Construction,  and  Effect  of  Ju\enile  Curfew- 
Regulations,"  83  A.L.R.  4th  1056  (1990),  and  succeeding 
supplements,  provides  an  exhaustive  discussion  of  cases 
concerning  curfev\s  for  minors  from  around  the  nation. 

"Model  Juvenile  Curfew  Ordinance,"  National  Institute  of 
Municipal  Law  Officer  (NIMLO)  Model  Ordinance  Ser- 
\"ice  (1995),  at  pp.  15-1.1  through  13-1.22,  provides  ordi- 
nance text  and  discussion  of  some  of  the  legal  issues.  Of 
course,  a  communit\-  should  flesh  out  such  language  to  fit 
its  own  needs  and  concerns. 

Matthews  Municipal  Ordinances,  H  53.06,  53.07,  and  53.08 
(2d  ed.,  1994),  Thomas  A.  Matthews  and  Byron  S. 
Matthews,  also  provides  sample  ordinances  that  may  be 
adapted  to  a  communitv  's  needs. 

"Criminal  Responsibilitv  of  Parents  for  Act  of  Child,"  12 
A.L.R.  4th  673  (1982),  and  succeeding  supplements. 

On  x\nticruising  Ordinances 

"\  alidity.  Construction,  and  Effect  of  Statutes  or  Ordi- 
nances Forbidding  .Automotive  'Cruising'  Practice  of 
Driving  Repeatedlv  through  Loop  of  Public  Roads 
through  City,"  87  A.L.R.  4th  1 110  (1991),  and  succeeding 
supplements. 

On  General  and  Specific-Purpose  Loitering  Laws 

"Validity  of  Loitermg  Statutes  and  Ordinances,"  25  ,-\.L.R. 
3d  836  (1969),  and  succeeding  supplements. 

"\  alidit}-,  Construction  and  Application  of  Statutes  Prohib- 
itmg  Loitering  for  the  Purpose  of  Using  or  Possessing 
Dangerous  Drugs,"  48  A.L.R.  3d  1271  (1973),  and  suc- 
ceeding supplements. 


c.  any  vehicle  inv  olv  ed  is  registered  to  a  know  n 
unlaw  ful  drug  user,  possessor,  or  seller,  or  is 


known  to  be  or  hav  e  been  involv  ed  in  drug-re- 
lated activity;  or 
d.  the  "person  behaves  in  such  a  manner  as  to 
raise  a  reasonable  suspicion  that  he  or  she  is 
about  to  engage  in  or  is  engaged  in  an  unlaw- 
ful drug-related  activity." 

-A  local  government  should  use  a  drug-loitering  or- 
dinance cautiously.  Law  enforcement  officer  training 
about  this  kind  of  law  is  important  for  permitting  suc- 
cessful prosecution  of  ordinance  violations,  reducing 
arbitrarv  enforcement,  and  defending  legal  challenges 
to  the  law.  Useful  approaches  include  training  officers 
about  the  kinds  of  surveillance  required  to  establish 
probable  cause  for  an  ordinance  v  iolation,  and  imple- 
menting rules  for  how  arrests  can  be  made.  Eor  ex- 
ample, a  law  enforcement  agency  could  adopt  a  policy 
recommending  that  officers  make  an  arrest  for  viola- 
tion of  a  drug-loitering  ordinance  onlv'  if  several  (or,  a 
particular  number)  of  the  circumstances  indicating 
possible  drug  offenses  are  present,  and  only  if  the  of- 
ficer can  describe  specific  behav  ior  or  specific  indica- 
tions of  criminal  conduct.'" 


Summary 

This  article  discussed  several  tvpes  of  ordinances  a 
local  government  might  adopt  in  addressing  crime 
problems:  (1)  curfews  for  everyone  in  a  community, 
(2)  curfew'S  for  adults  only,  (3)  curfews  for  minors 
only,  (4)  "no  cruising"  ordinances,  and  (5)  laws  prohib- 
iting loitering  in  specific  situations.  Curfew  s  for  adults 
onh'  is  the  single  proposal  that  is  clearly  not  constitu- 
tionalK'  v  iable.  Of  the  remaining  four  kinds  of  law,  a 
curfew  for  evervone  in  a  communitv  is  almost  cer- 
tainly permissible  onh  during  a  state  of  civ  il  emer- 
gency (such  as  during  and  in  the  aftermath  of  a 
hurricane).  Curfews  for  minors  have  received  great  na- 
tional attention  in  the  last  three  to  fiv e  vears;  several 
North  Carolina  local  governments  have  implemented 
them.  The  legal  v  iabilitv  of  such  curfews  in  North 
Carolina  is  still  uncertain.  Nationally,  there  is  no  con- 
sensus among  courts  about  their  legality,  though  the 
recent  trend  has  been  toward  finding  such  curfews 
valid.  North  Carolina's  local  governments  should  cre- 
ate such  measures  wariK ,  after  considering  all  options 
for  responding  to  crime.  Loitering  ordinances  and  "no 
cruising"  measures  also  present  legal  peril,  and  their 
positive  and  negative  characteristics  should  be  ex- 
plored thoroughlv  before  anv  implementation. 
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In  my  eight  \ears  at  the  Institute  of  Government, 
North  Carolina's  eight\-six  local  health  depart- 
ments ha\e  been  m\  primar\  clients.  In  fi\e  more 
\ears,  the)'  all  ma\  be  gone. 

Why?  We  may  be  on  the  brink  of  fundamental 
changes  in  the  role  of  county  government  in  North 
Carolina,  and  changes  in  the  \va\  health  care  is  pro- 
vided and  paid  for  threaten  the  role  of  local  public 
health  departments  in  providing  clinical  care.  The 
combination  of  these  factors  is  a  volatile  mix. 

Government  is  ahvav  s  adapting  to  changes  in  pub- 
lic notions  of  its  proper  role  and  to  shifts  in  the  eco- 
nomic and  social  organization  of  the  population.  This 
article  takes  a  look  at  the  sweeping  adaptations  nov\ 
looming — or  under  \\a\ — in  the  public  health  s\ stem. 


Rebellion  in  the  Counties 

Everv  t«o  \ears  the  Institute  of  Go\ernment  holds 
a  school  for  new  count}'  commissioners.  These  folks 
have  just  been  elected  to  what  thev'  believe  is  a  local 
office.  They  are  looking  forward  to  ser\  ing  and  mak- 
ing policv'  for  their  communities.  What  they  learn 
from  the  Institute  catches  manv'  by  surprise:  being  a 
local  official  is  only  a  part  of  their  job.  The  other  part 
is  serving  as  a  kind  of  state  official,  particularly  with 
regard  to  public  health,  social  services,  and  mental 
health  services.  Thev  must  tax  their  constituents 
through  local  property  taxes — that  is  one  of  the  local 


duties — to  pay  for  programs  that  are  mandated  by  the 
state  and  controlled  by  the  state  and  by  local  boards 
o\  er  w  hich  the  commissioners  have  limited  influence. 

In  North  Carolina,  counties  ha\  e  a  dual  role.  They 
are  local  gov  ernments  that  exist  to  ser\  e  the  particular 
needs  of  the  people  w  ithin  their  borders,  but  they  also 
are  a  part  of  state  go\  ernment  that  exists  to  finance  and 
administer  statewide  programs.  Countv  commissioners 
do  not  like  the  second  role,  and  they  draw  no  comfort 
from  learning  that  it  is  the  older  of  the  two. 

I  sense  that  countv  commissioners  are  rebelling 
against  being  servants  of  the  state.  This  rebellion  has 
not  issued  its  Declaration  of  Independence,  but  signs 
of  rebellion  are  common.  One  is  the  grow  ing  resis- 
tance to  so-called  "unfunded  mandates."  Implicit  in 
this  resistance  is  the  notion  that  counties  should  not 
be  mere  creatures  of  state  government,  as  they  now 
are,  but  should  be  separate  and  exist  to  meet  local 
needs.  Otherw  ise,  commissioners'  complaints  about 
unfunded  state  mandates  would  make  no  more  sense 
than  if  the  secretary  of  the  Department  of  Correction 
were  to  complain  about  unfunded  state  mandates. 

Consistent  with  complaints  about  unfunded  man- 
dates is  the  single  most  common  refrain  heard  during 
the  1995  session  of  the  General  Assembly:  the  desire 
to  increase  local  control  over  programs  and  expendi- 
tures. There  was  talk  of  a  proposal — never  drawn  into 
the  form  of  a  bill — to  amend  the  state  constitution  to 
give  counties  and  cities  powers  that  the  General  As- 
semblv  could  not  take  awav.  The  record  of  the  1995 
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General  Assembly  was  decidedly  mixed  on  matters  of 
local  power,  but  there  continues  to  be  interest  in  ex- 
amining coimties'  power  to  set  policy  locally. 

One  bill  introduced  in  the  General  Assembly  in 
1995  carried  a  \ariation  on  that  refrain.  If  it  had  passed, 
the  bill  would  have  allowed  the  board  of  county  com- 
missioners in  each  county  to  vote  to  confer  upon  itself 
the  powers  and  duties  of  the  county  boards  of  health, 
social  services,  and  mental  health.  The  increase  that 
would  brmg  in  commissioner  control  o\er  those  pro- 
grams is  obvious.  Mecklenburg  County  has  had  this 
authority  since  1973,  and  its  commissioners  function  as 
the  county's  board  of  health,  board  of  social  services, 
and  mental  health  authority  board.  Wake  County  re- 
cently gained  this  authority.  The  Wake  County  com- 
missioners have  not  assumed  the  duties  of  those 
boards,  although  they  ha\c  made  administratixe 
changes  that  increase  the  county  manager's,  and  by 
extension  the  commissioner's,  influence  over  policy 
and  administration  of  those  services. 

Before  the  General  Assembly  convenes  in  1996. 
people  interested  in  a  different  role  for  counties  will 
ha\ c  several  opportunities  to  express  their  \ lews.  The 
General  Assembly  created  the  State  and  Local  Gov- 
ernment Fiscal  Relations  and  Trends  Study  Commis- 
sion, which  is  authorized  "to  review  the  current 
responsibilities  of  State  agencies  and  units  of  local 
government  for  administering,  financing,  and  making 
decisions  about  public  services."  The  commission  is  to 
give  special  attention  to  the  statewide  serv  ices  that  are 
administered  by  coimties  on  behalf  of  the  state,  in- 
cluding public  health.  The  commission  may  make  an 
interim  report  to  the  General  Assembly  in  1996  and 
a  final  report  in  1997. 

The  North  Carolina  Local  Gov  ernment  Partnership 
Council,  which  advises  the  gov  crnor  on  issues  affecting 
local  gov  ernments,  has  established  a  Human  Services 
Task  Force  co-chaired  by  Betty  L^ou  \\  ard,  president  of 
the  North  Carolina  Association  of  County  Commis- 
sioners and  C.  Robin  Britt,  Sr.,  secretary  of  the  Depart- 
ment of  Human  Resources.  This  group  primarily  is 
interested  in  how  the  state  should  respond  to  proposed 
cuts  in  federal  block  grant  fimding  for  human  services, 
but  some  of  those  participating  in  task  force  meetings 
would  like  to  consider  the  role  of  counties  in  providing 
health  care  and  other  human  serv  ices. 

Two  other  groups  have  a  narrower  mandate  to  ex- 
amine counties'  role  in  the  provision  of  health  services 
generally  and  public  health  in  particular.  Both  the 
Health  Care  Reform  Commission  (successor  to  the 
Health  Planning  Commission)  and  the  Public  Health 
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Study  Commission  have  the  power  to  look  into  coun- 
ties' public  health  work  and  could  recommend  chang- 
ing the  counties'  place  in  the  existing  public  health 
system. 


Revolution  in  the  Health  Care 
Delivery  System 

Two  changes  in  the  health  care  system  may  soon 
force  many  local  health  departments  to  stop  providing 
health  care  to  patients.  First,  home  health  care  has 
become  profitable,  introducing  competition  into  an 
arena  that  public  departments  filled  w  hen  no  one  else 
would.  Second,  the  state  is  beginning  to  place  Med- 
icaid recipients  into  capitated  managed  care  systems. 


Competition  in  Home  Health  Care 

The  General  .Assembly  and  the  Commission  for 
Health  Services  required  counties  to  provide  home 
health  because  the  private-sector  services  were  inad- 
equate. Now  home  health  is  a  profitable  business. 
That  has  meant  steadily  increasing  competition  for 
health  department  home  health  agencies.  To  respond 
to  this  competition,  counties  have  had  two  options: 
either  structure  the  financing  and  administration  of 
their  agencies  in  a  way  that  makes  them  competitive 


with  private  providers  or  get  out  of  the  business.  The 
latter  option  has  been  by  far  the  more  popular  one. 
Unless  the  growth  in  competition  stops  or  more  coim- 
ties  choose  to  fight  to  keep  home  health,  public  health 
department  provision  of  home  health  services  will 
continue  to  fade  awav. 


Medicaid  Patients  in  Managed  Care 

As  a  second  major  change.  North  Carolina's  Med- 
icaid program  will  increase  the  number  of  beneficia- 
ries in  capitated  managed  care  systems.  Today 
Medicaid  pays  health  departments  on  a  fee-for-ser\  ice 
basis  for  treating  Medicaid  patients.  That  is,  the  fees 
are  set  to  eo\ er  the  cost  of  services  pro\ided.  Under 
a  capitated  system,  by  contrast,  the  payor — which  in 
the  case  of  Medicaid  is  the  state — pa\s  a  managed 
care  organization  a  set  amount  of  money  per  month 
per  person  co\ ered.  That  money  pays  for  all  the  co\- 
ered  services  that  all  beneficiaries  require.  The  ser- 
vices are  provided  by  employees  of  the  managed  care 
organization  itself  or  by  other  health  care  providers 
who  enter  into  contracts  with  the  managed  care  orga- 
nization to  provide  services  to  the  beneficiaries.  If  the 
managed  care  organization  spends  less  than  the  set 
monthly  fee  to  pro\  ide  its  services,  it  makes  money. 
If  it  spends  more,  it  suffers  a  loss. 

North  Carolina  has  moved  slowK  in  placing  its 
Medicaid  patients  into  capitated  managed  care,  but 
the  pace  is  sure  to  pick  up.  The  state  has  permission 
from  the  federal  government  to  test  a  capitated  sys- 
tem in  Mecklenburg  County.  (Some  states  have  cre- 
ated statewide  capitated  systems  without  testing 
them.)  The  financial,  legal,  policy,  and  political  issues 
associated  with  managed  care  in  Medicaid  are  myriad, 
but  I  believe  that  most  Medicaid  beneficiaries,  or  at 
least  most  beneficiaries  who  seek  care  from  health  de- 
partments— poor  women  and  children — cvcntuallv 
will  be  enrolled  in  capitated  managed  care  systems. 

Will  North  Carolina's  public  health  departments  be 
willing  and  able  to  provide  care  when  the  state  moves 
to  a  capitated  system?  In  some  states,  the  Medicaid 
agency  has  required  managed  care  organizations  to 
contract  with  health  departments — that  is,  the  health 
care  organizations  must  utilize  the  health  department 
as  a  provider  of  some  of  the  organization's  services  to 
Medicaid  patients.  If  North  Carolina  does  not  do  that 
(and  it  has  not  in  the  Mecklenburg  pilot  project),  some 
health  departments  w  ill  he  able  to  continue  prov  iding 
care  to  Medicaid  patients  and  some  w  ill  not.  In  some 


parts  of  the  state,  counties  may  not  be  offered  the  op- 
portunity to  provide  care  to  Medicaid  patients,  be- 
cause the  managed  care  organization  w ill  provide  the 
services  itself,  uninterested  in  contracting  with  the 
health  department  or  anyone  else.  In  other  places, 
counties  that  wish  to  continue  to  provide  such  ser- 
vices will  find  themselves  in  competition  with  hospi- 
tals and  physician  practices  to  enter  a  contract  with 
the  managed  care  organization.  In  those  counties, 
questions  will  arise  about  the  appropriateness  of  com- 
petition w  ith  the  private  sector,  about  the  counties' 
ability  to  accurately  project  their  costs  of  providing 
care  and  hence  make  an  effective  bid,  about  the  coun- 
ties' willingness  to  accept  the  risks  associated  with 
such  contracts,  and  finally  about  a  number  of  unfamil- 
iar and  difficult  legal  questions  associated  with  man- 
aged care  contracting.  These  have  all  been  issues  in 
states  that  hav  e  already  mov  ed  health  department  cli- 
ents into  managed  care. 

In  manv'  communities  in  North  Carolina,  health 
departments  are  the  primary  providers  of  care  for 
women  and  children.  In  such  cases,  managed  care  or- 
ganizations may  be  almost  forced  to  contract  with  the 
health  department  for  the  provision  of  care,  because 
there  would  be  no  other  prov  iders  to  give  the  care. 
Those  communities  would  have  the  luxury  of  decid- 
ing whether  to  participate,  along  with  some  bargain- 
ing power  to  giv e  them  influence  over  how  services 
were  provided. 

The  state  could  also  choose  to  keep  local  health 
departments  in  the  business  of  providing  direct  pa- 
tient serv  ices  l^v  making  health  departments  the  man- 
aged care  organization  for  Medicaid  recipients.  The 
health  department  would  receive  a  fixed  amount  per 
eligible  person  per  month,  and  it  would  then  be  re- 
sponsible for  arranging  for  any  care  those  people 
might  need.  The  state  has  taken  this  approach  in  men- 
tal health  by  making  area  mental  health  authorities 
the  managed  care  organization  for  Medicaid  mental 
health  services. 


Issues  in  Health  Care  Services  to  Patients 

No  one  can  predict  either  the  speed  or  scope  of 
change  in  the  health  care  system  and  m  the  role  of 
counties,  let  alone  how  they  might  interact.  However, 
if  these  changes  take  place,  they  will  have  some  pre- 
dictable consequences  and  will  raise  a  number  of  im- 
portant policy  issues. 

If  chanees  in  the  health  care  svstem  and  in  the  role 
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of  counties  take  away  local  health  departments'  job 
of  pros  iding  clinical  care  to  patients,  the  state's  pub- 
lic health  sxstem  will  need  to  consider  se\eral  key 
questions. 

One  concerns  the  effect  on  the  cost  and  quality  of 
care  and  access  to  it.  Taking  local  health  departments 
out  of  the  business  of  ser\  ing  home  health  and  Med- 
icaid patients  may  lessen  the  quality  of  care  for  that 
population,  or  it  may  improve  the  quality.  Costs  might 
go  up  or  they  might  fall.  Access  could  improxe  or  get 
worse.  Much  depends  on  how  the  shift  from  local  pub- 
lic health  to  other  providers  is  handled. 

Who  w  ill  be  responsible  for  seeing  that  the  changes 
do  not  reduce  quality,  raise  costs,  or  decrease  access  to 
care?  Under  the  current  structure  of  public  health,  the 
state  health  director  and  his  staff  deal  u  ith  these  issues 
on  the  state  le\el,  under  the  regulators  guidance  of  the 
Commission  for  Health  Ser\ ices.  At  the  local  le\el  the 
programs  are  administered  by  a  health  director  who  is 
hired  b\  and  reports  to  the  local  board  of  health.  But 
if  public  health  departments  leaxe  the  business  of 
home  health  and  patient  clinical  services,  the  locus  of 
regulatory  and  administrative  control  shifts,  .\dminis- 
trative,  day-to-day  attention  to  these  matters  would 
become  the  job  of  the  managed  care  organization  or 
home  health  agency.  That  organization  might  be  pub- 
lic (such  as  the  Charlotte-Mecklenburg  Hospital  Au- 
thority), it  might  be  pri\  ate  and  for-profit,  or  it  might 
be  pri\  ate  and  not-for-profit. 

Toda\,  outside  of  public  health  the  primar\  regula- 
tor\-  control  of  home  health  agencies  lies  with  the  fed- 
eral Medicare  program  (which  pays  most  of  the  bills) 
and  with  the  Di\  ision  of  Facility  Services  in  the  Depart- 
ment of  Human  Resources,  which  licenses  home  health 
agencies  and  grants  them  certificates  of  need.  Regula- 
tory control  of  managed  care  organizations  participat- 
ing in  Medicaid  rests  with  the  Di\ision  of  Medical 
Assistance  in  the  I^epartment  of  Human  Resources. 
(All  other  managed  care  organizations  are  regulated  by 
the  Department  of  Insurance.)  The  open  question  is 
the  extent  to  v\hich  these  regulators  will  pay  attention 
to  the  public  health  implications  of  their  w  ork. 

.\nother  question  that  arises  if  health  departments 
stop  providing  clinical  services  is  the  effect  on  the  fi- 
nancing for  the  rest  of  the  pul^lic  health  s\stem.  Rev- 
enues from  clinical  services  have  become  an 
mcreasingly  important  source  of  support  for  local 
health  departments — ev  en  though  the  reimbursement 
for  those  services  is  based  on  costs  the  health  depart- 
ment incurs  in  prov  iding  them.  Because  of  the  way  in 
which  health  department  revenues  are  handled  in  most 


Home  health  agencies  often  train  patients'  spouses  to  perform  essential 
tasks.  Here  a  specially  certified  nurse  instructs  a  client  on  setting  up  an 
IV  for  her  husband,  a  patient  with  endocarditis. 

counties,  the  expansion  in  reimbursement  for  clinical 
services  has  made  money  available  for  facilities,  equip- 
ment, and  programs  in  other  parts  of  the  health  depart- 
ment. (This  subject  is  treated  in  detail  in  the  article 
"Paying  for  Public  Health  Services  in  North  Carolina," 
in  the  Fall  1994  issue  of  Popular  Government.) 

On  top  of  changes  in  the  health  care  system,  shift- 
ing effective  policy  control  from  the  state  to  the  coun- 
ties raises  questions  about  clinical  services.  .\n  increase 
in  the  commissioners'  policy  role  is  neither  inherently 
good  nor  bad  for  clinical  services,  unless  one  believes 
that  their  knowledge  and  abilities  (most  members  of 
boards  of  health  are  health  professionals;  most  county 
commissioners  are  not),  their  direct  accountability  to 
voters  (countv  commissioners  are  elected;  board  of 
health  members  are  not),  or  some  other  characteristic 
of  commissioners  makes  them  systematically  less  likelv- 
to  make  good  policv  choices  than  boards  of  health  and 
the  Commission  for  Health  Services. 

It  is  safe  to  say,  however,  that  an  increase  in  the 
commissioners'  power  will  lead  to  more  variation  in 
services  among  counties.  The  idea  that  the  mix  and 
level  of  health  services  available  might  vary  from  one 
county  to  another  is  not  controversial,  because  unmet 
health  needs  vary  fairly  dramatically  from  county  to 
county.  On  the  other  hand,  increased  county  control 
might  sacrifice  an  important  goal  of  current  public 
health  policy:  making  a  basic  level  of  health  serv  ices 
available  across  the  state.  That  sacrifice  is  made  some- 
what easier  bv  the  fact  that  the  goal  has  not  \et  been 
reached. 
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Of  course,  once  the  role  of  counties  is  on  the  table, 
anything  is  possible.  The  General  Assembly  could  de- 
cide to  get  count\  health  departments  entireh  out  of 
the  business  of  pro\  iding  health  care  to  individual  pa- 
tients. That  job  could  be  assigned  to  local  human  ser- 
vices agencies,  to  the  pri\ate  sector,  or  to  the  state. 


Issues  in  Environmental  Health 

A  change  in  the  role  of  counties  might  ha\  e  a  dra- 
matic effect  on  environmental  health  programs  of  pub- 
lic health  departments.  That  change — reducing  the 
extent  to  which  counties  function  as  a  part  of  state 
government — could  increase  commissioners'  control 
over  the  programs  currently  assigned  to  them.  Under 
the  current  system  the  state  has  substantial  authority 
o\  er  en\  ironmental  health  programs.  When  local  en\  i- 
ronmental  health  specialists  go  about  their  jobs  in- 
specting restaurants  and  granting  permits  for  septic 
systems,  the\  are  exercising  the  aiithor;t\  of  the  state, 
delegated  to  them  b\'  the  secretar\'  of  the  Department 
of  En\  ironment.  Health  and  Natural  Resources. 

Shifting  control  o\er  such  programs  directly  to 
C()unt\  commissioners  may  not  be  acceptable  to  either 
the  regulators  in  state  government  or  to  the  people 
regulated.  It  is  hard  to  argue  from  a  polic\  standpoint 
that  restaurant  sanitation,  for  example,  should  \  ar\ 
from  count}-  to  counts ;  and  it  is  eas\  to  see  \\h\  res- 
taurant operators  would  object  to  different  rules  in 
different  counties.  If  counties  were  to  obtain  in- 
creased control  o\  er  local  public  health  departments, 
I  w  ould  expect  strong  pressure  to  transfer  restaurant 
inspections — and  septic  system  permitting  and  other 
en\  ironmental  health  programs — to  the  state  le\  el.  (In 
fact,  county-to-county  consistency  in  enforcement  is 
so  difficult  to  achie\e  under  the  current  system  that 
there  alread\'  is  substantial  support  for  such  a  mo\  e.) 

Such  a  transfer  is  not,  ho\\e\er,  a  foregone  conclu- 
sion. Some  counties  might  fight  to  retain  those  pro- 
grams. In  addition,  a  transfer  would  create  a  budget 
problem  for  the  state,  because  most  of  the  monc\ 
used  to  pay  the  staff  working  in  those  programs  is  to- 
da\  pro\  ided  by  counties. 


Effects  on  Population-Based  Services 

Changes  in  the  health  care  s\stem  and  in  the  role 
of  counties  stand  to  work  profound  changes  in  the 
broadest  arm  of  work  of  North  Carolina's  local  health 


departments:  population-based  services.  The  aim  of 
such  ser\ices  is  to  impro\ e  health  by  using  tools  that 
improxe  the  health  of  groups  or  communities  of 
people  all  at  once  rather  than  indi\idual  by  indi\idual. 
For  example,  foodborne  illness  can  be  treated  b\'  phy- 
sicians as  each  patient  gets  sick,  or  it  can  be  pre\  ented 
with  a  program  of  restaurant  inspections. 

En\  ironmental  health  programs  such  as  restaurant 
inspection  make  up  one  element  of  population-based 
ser\ices.  The  m\ riad  others  include  educational  pro- 
grams to  encourage  healths  eating  habits,  earl\  prena- 
tal care,  or  quitting  smoking;  and  communicable 
disease-control  programs  such  as  immunization  ser- 
vices. Pro\  iding  the  basis  for  these  acti\  ities  is  the  col- 
lection of  data  about  health  and  the  things  that  make 
it  better  or  worse,  and  public  health  departments  play 
a  role  in  the  collection  and  anahsis  of  this  information. 

In  some  wa\ s  these  are  the  forgotten  activities  of 
public  health.  W  hen  Tennessee  implemented  its  state- 
w  ide  Medicaid  managed  care  s\stem,  man\  of  these 
acti\  ities  had  their  budgets  eliminated.  (The  state  con- 
tinued to  use  some  Medicaid  mone\  for  these  acti\i- 
ties,  but  there  was  no  budget  for  them.)  What  will 
happen  to  population-based  ser\ices  in  North  Caro- 
lina if  health  department  clinical  patient  services  are 
eliminated  and  if  environmental  health  programs  are 
transferred  to  the  state?  Maybe  they  would  remain  the 
sole  function  of  local  health  departments.  Or  ma\be 
the\  could  be  transferred  to  the  state  or  handled  by 
new  regional  entities. 

Perhaps  these  services  are  not  required  at  all.  Man- 
aged care  pro\  iders  have  made  the  argument  that  the 
need  for  public  health  is  reduced  in  a  health  care  sys- 
tem in  which  most  people  are  enrolled  in  capitated 
plans.  The  argument  goes  something  like  this;  Under 
the  traditional  fee-for-service  health  care  system,  pro- 
\ iders  get  paid  when  a  patient  gets  sick.  Thus  pro\id- 
ers  ha\e  no  economic  inccntne  to  spend  mone\  on 
pre\  enting  ill  health.  In  a  capitated  s\  stem,  howe\  er, 
the  providers  get  paid  the  same  amount  whether  or 
not  people  get  sick.  If  the\  get  sick  less,  the  provider 
has  to  spend  less  on  care,  and  the  provider  makes 
more  mone\'.  Thus  in  this  system  the  providers  do 
have  an  economic  incentiv  e  to  invest  in  preventative 
care,  on  health  education,  and  on  carefully  tracking 
the  health  of  the  plans'  enrollees. 

This  argument  w  ould  have  more  force  if  everybody 
participated  in  managed  care.  Today,  however,  most 
people  receiv  e  care  under  the  fee-for-serv  ice  sv  stem, 
and  manv  receiv  e  no  regular  care  at  all.  In  addition, 
there  are  incentiv  es  for  managed  care  systems  to  skimp 
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on  these  senices  when  competing  with  fee-for-ser\  ice 
plans  (and  other  managed  care  pro\iders)  because  of 
the  long  time  period  required  for  the  benefits  of  pre- 
\cntion  to  pa\'  off.  Consider  programs  that  reduce 
smoking  among  the  members  of  a  managed  care  plan, 
for  example.  Dollars  spent  on  such  programs  toda\-  cost 
the  managed  care  plan  money  in  this  fiscal  year.  The 
benefit  to  the  plan  in  reduced  expenditures  on  heart 
disease,  lung  cancer,  and  other  health  problems  related 
to  smoking  w  ill  not  come  for  years,  and  probably  not 
for  decades.  The  extent  of  that  benefit  is  highK  uncer- 
tain, there  is  no  guarantee  that  the  people  in  the  Stop 
Smoking  program  will  be  enrolled  in  the  plan  w hen  the 
benefits  accrue,  and  there  is  no  guarantee  that  the 
managed  care  plan  will  hold  the  contract  for  that  plan 
member,  or  e\en  be  in  business  then. 


Effects  on  the  Structure  of  the 
Pubhc  Health  System 

With  all  these  changes  in  prospect,  fundamental 
elements  of  the  structure  of  public  health  in  North 
Carolina  are  open  to  question. 

For  example,  the  pressures  of  the  health  care  mar- 
ketplace and  ideas  about  changing  the  role  of  counties 
threaten  to  di\  ide  en\  ironmental  health  from  the  rest 
of  public  health.  In  1989  the  General  Assembly  sought 
to  consolidate  all  state  en\ironmental  programs  in  a 
single  state  agenc\'.  This  proposal  had  the  potential  to 
split  en\  ironmental  health  programs  from  the  rest  of 
public  health,  which  was  then  located  in  the  Depart- 
ment of  Human  Resources.  This  split  w  as  \"igorousl\ 
opposed  b\  public  health  officials  at  the  local  and 
state  le\'els.  The\-  argued  that  effecti\  e  polic\  -making 
and  administration  required  these  programs  to  be  in 
the  same  agenc\  under  the  authorit\'  of  the  state 
health  director.  The  result  w as  that  public  health  was 


kept  together  and  mo\  ed  more  or  less  intact  to  the 
new  Department  of  En\  ironment.  Health  and  Natu- 
ral Resources.  But  a  separation  of  en\  ironmental 
health  functions  from  other  public  health  programs  at 
the  local  le\ el  in  response  to  these  pressures  could  \et 
occur,  and  it  might  lead  to  a  reorganization  at  the 
state  le\el.  One  possible  outcome  is  precisely  what 
was  resisted  so  \igorousl\  in  1989:  en\ironmental 
health  sta\ing  in  the  Department  of  En\ironment, 
Health  and  Natural  Resources  and  other  public  health 
programs  returning  to  the  Department  of  Human 
Resources. 

The  other  structural  issue  concerns  the  trade-offs 
in\"ol\ ed  in  di\iding  polic\-making  authority,  admin- 
istrati\e  control,  and  financial  responsibility  between 
state  and  local  government.  The  current  allocation  of 
w  ork  in  public  health  has  de\  eloped  o\  er  the  course 
of  more  than  100  years.  The  pressures  on  the  current 
s\stem  pro\  ide  the  opportunit\  to  examine  both  the 
strengths  and  weaknesses  of  the  structure  in  indi- 
\ idual  programs  and  o\erall.  The  kinds  of  questions 
that  can  be  asked  include,  for  example.  How  impor- 
tant is  it  to  a  program  that  administration  be  uniform 
across  the  state?  How  important  is  it  that  local  politi- 
cal interests  be  taken  into  account  in  making  polic\? 
Does  the  public's  identification  of  public  health  pro- 
grams as  part  of  local  rather  than  state  go\  ernment 
ha\e  positive  or  negative  effects  on  public  health? 
How  effectn  e  are  local  boards  of  health  in  perform- 
ing their  job?  How  important  are  the\-  to  building 
community  support  for  public  health  work?  Does  ef- 
fective administration  require  expertise,  data  systems, 
or  other  resources  that  are  beyond  the  financial  reach 
of  local  governments? 

Answers  to  these  sorts  of  questions  are  necessary 
before  we  can  conclude  that  the  demise  of  local  health 
departments  is  likely  to  be  a  disaster  or,  on  balance,  a 
good  thing.  Ill 
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oe,  a  maintenance  worker  for  the  citv,  falls  while 
trying  to  repair  a  leaking  gutter,  seriously  injur- 
ing his  back.  He  and  his  employer  immediately  face 
complex  questions:  they  must  sort  out  his  rights 
under  both  state  and  federal  laws.  How  much  time 
off  is  he  due?  What  pay  and  benefits  is  he  to  receive 
during  that  time?  What  kinds  of  medical  certification 
may  the  employer  require?  Who  gets  to  pick  the 
doctor?  What  rights  does  the  worker  have  when  he 
is  well  enough  to  go  back  to  work'! 

Together  the  emplo\ee  and  the  employer  must 
na\igate  a  legal  Bermuda  Triangle  bounded  b\  the 
North  Carolina  \\orkers'  Compensation  Act  (called 
"workers'  comp"  in  this  article),-  the  federal  Ameri- 
cans with  Disabilities  Act  (ADA),-  and  the  federal 
Famih  and  Medical  Lea\e  Act  (FMLA)."  Each  of 
these  laus  is  complex  in  its  o\\ n  right.  When  the\'  all 
apph  to  one  particular  case,  how  e\  er,  the>'  pose  sig- 
nificant challenges  to  na\  igation.^ 

The  three  statutes  ha\  e  distmct  purposes.  \\'orkers' 
comp  w  as  created  to  pro\  ide  prompt,  sure,  and  reason- 
able income  and  benefits  on  a  no-fault  basis  to  people 
injured  on  the  job.  The  AD.\  w  as  designed  to  pre\  ent 
employment  discrimination  against  qualified  indi\idu- 
als  with  disabilities.  And  the  FML.\  was  passed  to  pro- 
tect the  employment  of  workers  who  must  take  time 
off  to  care  for  their  ow  n  medical  needs  or  the  needs  of 
famih'  members. 

Despite  their  distinct  purposes,  all  three  laws  can 
apph"  simultaneously.  It  happens  when  an  employee 
suffers  an  on-the-job  injury  co\'ered  b\-  workers'  comp 
and  because  of  that  injur}"  qualifies  as  both  a  disabled 


indi\  idual  protected  b>"  the  .\D.\  and  an  indi\"idual 
with  a  serious  health  condition  as  defined  in  the 
FMLA.  Employers  risk  running  afoul  of  one  or  more 
of  these  law  s  unless  the\  carefulh  e\ aluate  each  when 
dealing  with  an  emplo\ee  who  has  been  injured  on 
the  job.'  This  article  focuses  on  the  interpla\"  of  the 
emplo\  ment  obligations  under  the  ADA,  the  FMLA, 
and  workers'  comp. 


Overview  of  the  Triangle 


ADA 


Congress  passed  the  .AD.A  in  1990  to  prohibit  dis- 
crimination against  ph>sicall\  and  mentally  disabled 
indi\  iduals.  Its  emplo\  ment  pro\  isions  apph"  to  job  ap- 
plication procedures,  hiring,  ad\  ancement,  discharge, 
compensation,  training,  and  all  other  terms,  conditions, 
and  pri\"ileges  of  emplo\"ment.  "The  ADA  goes  farther 
than  other  federal  emplo\ ment  discrimination  laws — 
those  prohibiting  discrimination  on  account  of  race,  sex, 
and  age — b\"  requiring  that  emplo\  ers  take  affirmatn  e 
measures  in  fa\"or  of  persons  w  ith  disabilities  be\  ond 
those  required  for  people  in  other  protected  classifica- 
tions. Under  the  ADA,  an  emplo\ er  must  pro\ide  rea- 
sonable accommodations  necessar."  to  enable  a  qualified 
applicant  or  emplo\  ee  w  ith  a  disabilit\"  to  perform  the 
essential  functions  of  the  job. 

The  ADA  is  ha\"ing  a  tremendous  impact  on  the 
workplace.  The  Equal  Emplo\ment  Opportunit\"  Com- 
mission (EEOC)  reports  recei\ing  nearh  50,00(J  .\D.\ 
charges  between  July  26, 1992,  and  June  30, 1994.'  More 
than  half  of  these  charges  were  filed  b\"  emplo\'ees  (as 
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opposed  to  applicants).  Back  impairments  were  the  most 
frequenth'  cited  disability,  followed  by  neurological  im- 
pairments, and  emotional  or  psvchiatric  impairments. 
Discriminatory  discharge  was  the  most  cited  basis  for 
discrimination,  accounting  for  about  half  of  the  ADA 
charges.  Failure  to  provide  reasonable  accommodation 
was  noted  in  25  percent  of  the  charges,  hiring  violations 
were  alleged  in  1 1  percent  of  the  charges,  and  harass- 
ment claims  v\ere  cited  in  10  percent  of  the  charges. 


FMLA 

Congress  passed  the  FMLA  in  1993  to  establish 
minimum  labor  standards  to  address  employee  famih' 
and  medical  leave  needs.  The  FMLA  requires  covered 
employers  to  provide  eligible  employees  witli  up  to 
tweh e  weeks  of  unpaid  lea\ e  per  \ear  for  an\  of  the 
following  reasons: 

•  the  birth  of  a  son  or  daughter  (applies  to  father 
and  mother)  and  the  care  of  such  son  or  daughter; 

•  the  placement  of  a  child  with  the  employee  for 
adoption  or  foster  care; 

•  the  care  of  a  spouse,  or  a  son,  daughter,  or  parent, 
if  such  spouse,  son,  daughter,  or  parent  has  a  seri- 
ous health  condition; 

•  a  serious  health  condition  that  makes  the  em- 
ployee unable  to  do  his  or  her  job." 

An  employee  on  FMLA  leave  cannot  lose  any  benefit 
that  accrued  before  the  start  of  the  lea\e,  and  the  em- 
ployer must  maintain  the  emplos ee's  group  health  co\- 
erage,  just  as  though  the  employee  had  continued  to 
work."'  At  the  end  of  an  FMLA  leave  period,  the  em- 
ployee must  be  returned  to  his  or  her  original  position 
or  to  an  equivalent  position  with  equivalent  pay,  ben- 
efits, and  other  terms  and  conditions." 

Workers'  Comp 

Workers'  compensation  laws  were  among  the  ear- 
liest employee  rights  and  protection  laws  enacted  in 
the  twentieth  century.  New  York  enacted  the  first 
statute  in  1910,  more  than  fifty  years  before  Congress 
adopted  the  ADA  and  the  FMLA.  The  North  Caro- 
lina General  Assembly  adopted  this  state's  first  work- 
ers' comp  statute  in  1929,  modeling  its  version  on 
New  York's  lavs .  The  law  does  not  seek  to  cover  all 
employee  health  problems  but  instead  limits  benefits 
to  personal  injuries  or  diseases  "arising  by  accident  out 
of  and  in  the  course  of  employment."'-  That  is,  an  in- 


jury must  be  accidental  and  it  must  be  work-related  to 
be  compensable. 

The  Three  Laws  Usually 
Will  Not  Apply  Simultaneously 

It  is  by  no  means  a  given  that  an  employee's  medical 
problem  will  be  covered  by  all  three  statutes.  It  is  only 
in  a  limited  set  of  circumstances  that  all  three  laws  ap- 
ply at  the  same  time.  In  one  case,  one  statute  may  ap- 
ply to  the  employer  in  question  and  the  other  two  may 
not.  In  another,  two  of  the  statutes  may  apply  to  the 
particular  medical  situation  of  an  employee  and  the 
third  may  not.  The  three  do  not  apply  to  all  employers 
equally,  do  not  cover  the  same  set  of  employees,  and  do 
not  cover  the  same  range  of  medical  conditions. 

Differences  in  Employers  Covered 

The  ADA  is  applicable  to  public-  and  private- 
sector  employers  with  fifteen  or  more  employees,  in- 
cluding part-time  employees,  who  work  for  twenty  or 
more  calendar  weeks  in  the  current  or  preceding  calen- 
dar year."  The  FMLA's  coverage  of  private  employers 
is  more  limited  than  the  ADA's:  it  applies  only  to  such 
employers  with  fifty  or  more  employees  who  work  for 
at  least  twenty  weeks  a  year.''' The  FMLA's  regulations 
state  that  the  act  applies  to  all  "public  agencies"  (de- 
fined as  including  all  state,  county,  or  local  govern- 
ments). However,  a  public  employee  must  meet  all  the 
eligibility  requirements  to  be  accorded  FMLA  rights, 
including  the  requirement  that  he  or  she  work  for  an 
employer  who  emplovs  fifty  or  more  workers  within 
sevent>'-five  miles  of  the  worksite.'"  Thus  small  towns 
in  North  Carolina  that  do  not  employ  fifty  or  more 
workers  at  any  facility  within  the  town's  corporate  lim- 
its are  not  subject  to  the  FMLA's  requirements.  The 
workers'  comp  law  applies  to  all  state  and  local  govern- 
ment employers  in  North  Carolina  and  to  private  em- 
ployers with  three  or  more  employees. 

Differences  in  Individuals  Covered 

The  ADA  applies  to  every  employee  (full-  or  part- 
time)  of  a  covered  employer  and  also  to  applicants  who 
meet  the  definition  of  a  "qualified  individual  with  a 
disability."'"  The  FMLA  does  not  apply  to  applicants 
and  covers  only  those  employees,  including  part- 
timers,  who  have  worked  for  the  employer  for  one  year, 
who  have  worked  at  least  1,250  hours  during  that  year, 
and  who  work  for  an  employer  who  employs  fifty  or 
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more  workers  within  seventy-fire  miles  of  the  worksite.' 
Like  the  FMLA,  workers'  comp  co\ers  onl\-  full-  or 
part-time  emplo\ees  (not  applicants),  but  w  ithout  re- 
gard to  their  length  of  ser\  ice.'- 

Differcnces  in  Medical  Situations  Covered 

The  ADA  and  workers'  comp  appK  to  an  indi\  idual 
with  a  "disabilit\ ."  The  FMLA  applies  to  an  indi\  idual 
w  ith  a  "serious  health  condition."  The  workers'  comp 
law  defines  "disabilit\"  differenth'  from  how  the  ADA 
does,  and  both  these  laws'  definitions  differ  from  the 
FMLA's  definition  of  "serious  health  condition."  These 
differences  require  a  closer  look. 

Workers'  comp  disability.  The  workers'  comp  law- 
requires  that  an  emplo\  ee  ha\  e  a  w  ork-related  injur\  or 
occupational  disease  that  results  in  disabilit\ .'  It  de- 
fines disabilit\'  as  "incapacit\  because  of  injur\  [on-the- 
job]  to  earn  the  same  wages  that  the  emplo\ee  was 
recei\"ing  at  the  time  of  the  injury  in  the  same  or  an\ 
other  emp]o\  ment."-"  This  concept  of  disabilit\  is  tied 
more  to  an  emploxee's  post-injur\'  earning  capacity 
than  to  his  or  her  actual  ph\  sical  disablement.  Gener- 
alh ,  if  an  emplo\ee  is  unable  to  earn  his  or  her  normal 
wages  because  of  a  w  ork-related  accidental  injur\  or  an 
occupational  disease,  that  emplo\  ee  is  eligible  for  work- 
ers' comp  benefits.-' 

Under  the  workers'  comp  disabilit\  criteria,  an  em- 
plo\ee's  disabilit}-  can  be  total  (that  is,  the  employee  is 
unable  to  earn  any  wages)  or  partial  (that  is,  he  or  she  is 
able  to  perform  some  duties — light  or  part-time  work,  for 
example — at  a  reduced  w  age).  Similarh .  the  disability  can 
be  temporars  or  permanent.  \\  orkers'  comp  takes  into  ac- 
count both  the  extent  and  duration  of  the  disabilit\ . 
There  are  four  t>  pes  of  conditions  for  w  hich  an  employee 
might  recen  e  compensation:  "temporary  total  disability," 
"tem.porarN'  partial  disabilit\-,"  "permanent  total  disabilit\'." 
and  "permanent  partial  disabilit\'."-- 

ADA  disability.  The  ADA  defines  "disabilit\ "  to  co\  er 
three  situations.  An  indi\  idual  is  disabled  if  he  or  she 

•  has  a  physical  or  mental  impairment  that  sub- 
stantially limits  one  or  more  life  acti\ities;  or 

•  has  a  record  of  such  an  impairment;  or 

•  is  regarded  as  ha\  ing  such  an  impairment."' 

The  EEOC  has  defined  "ph\  sical  or  mental  impair- 
ment" to  include  an\  physiological  disorder,  condition, 
cosmetic  disfigurement,  or  anatomical  loss  affecting  one 
or  more  of  a  number  of  bod>  systems,  or  a  mental  or 
psychological  disorder.-"  Specifically  excluded  are  en\  i- 
ronmental,  cultural,  and  economic  disadvantages,  as 


well  as  pregnane}-,  physical  characteristics,  common 
personalit\  traits,  and  normal  deviations  in  height, 
weight,  or  strength.-'  To  be  covered,  the  phvsical  or 
mental  impairment  must  "substantially  limit  one  or 
more  major  life  activities."  A  person  is  substantialK'  lim- 
ited if  a  physical  or  mental  impairment  prevents  him  or 
her  from  performing  a  major  life  acti\  it\  that  the  a\  er- 
age  person  in  the  general  population  can  perform  w  ith 
little  or  no  difficult\'  (such  as  caring  for  oneself,  perform- 
ing manual  tasks,  walking,  seeing,  hearing,  speaking, 
breathing,  learning,  and  working).-"  Factors  to  consider 
in  determining  whether  one  is  substantialh'  limited  in  a 
major  life  acti\"it\'  are  the  nature  and  severity  of  the  im- 
pairment; its  actual  or  expected  duration;  and  its  perma- 
nent or  long-term  impact  (or  expected  impact). - 

The  EEOC  has  stated  that  for  a  condition  to  be  a 
disabilit}  that  substantially  limits  one's  abilitv'  to  work, 
it  must  restrict  the  emplov  ee  from  either  a  class  of  jobs 
or  a  broad  range  of  jobs  in  \  arious  classes  open  to  the 
a\  erage  person  with  comparable  training,  skills,  and 
abilities.-'  The  inabilit\  to  perform  one  particular  job 
does  not,  according  to  the  EEOC,  constitute  a  substan- 
tial limitation.  Factors  that  ma\  be  considered  in  deter- 
mining whether  a  person's  work  life  is  substantially 
limited  are  the  geographical  area  to  w  hich  he  or  she  has 
access;  the  job  from  which  he  or  she  has  been  disquali- 
fied because  of  an  impairment:  and  the  number  and 
t\  pes  of  jobs  using  similar  skills  and  training  within  that 
geographical  area  (or  class  of  jobs),  from  which  he  or 
she  also  is  disqualified  because  of  the  impairment.-' 

.\n  employee  is  co\  ered  b\  the  .\DA  onh  if  he  or 
she  is  a  "qualified  indi\  idual  with  a  disabilit\'."  That  de- 
termination is  made  in  tw  o  steps.  First,  the  indi\  idual 
must  satisf\  the  prerequisites  for  the  position  such  as 
the  necessar\  educational  background,  experience,  and 
licenses.  Presumably  this  already  will  be  established  in 
the  ease  of  an  employee.  Second,  the  individual  must 
be  able  to  perform  the  "essential  functions"  of  the  job 
in  question,  w  ith  or  w  ithout  reasonable  accommoda- 
tion. As  interpreted  b\  the  EEOC,  essential  functions 
mean  fundamental  job  duties.  .\  function  ma\  be  con- 
sidered essential  if  the  position  exists  to  perform  the 
function,  the  incumbent  is  hired  specifiealK-  for  his  or 
her  expertise  in  the  function,  or  performance  of  the 
function  cannot  readih'  be  distributed  to  other  emplo>- 
ees.  If  the  emplo\ee  has  a  disabilitx  that  prevents  him 
or  her  from  performing  the  essential  functions  of  the 
job,  the  emploxee  is  not  a  qualified  indi\  idual  with  a 
disabilit\-  protected  b\  the  -\DA." 

F-ML.A  serious  health  condition.  In  contrast  to  the  .\DA 
and  the  workers'  comp  law,  the  FMLA  uses  the  term 
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"serious  health  condition."  A  serious  health  condition  in- 
cludes any  physical  or  mental  condition  requiring  inpa- 
tient care  in  a  hospital,  hospice,  or  residential  medical  care 
facility,  or  any  incapacity  of  more  than  three  calendar  days 
that  also  in\  ok  es  either  two  \  isits  to  a  health  care  pro\  ider 
or  one  \isit  followed  by  a  regimen  of  supervised  and  con- 
tinuing medical  treatment.''  A  serious  health  condition 
also  may  include  a  chronic  condition  that  requires  periodic 
treatment,  continues  for  an  extended  time,  causes  epi- 
sodic incapacity  (that  is,  incapacity  lasting  for  periods  of 
less  than  three  days),  and  may  not  require  a  visit  to  the 
doctor  during  the  period  of  incapacity. 

How  the  Statutes  May  Apply 
Simultaneously 

For  any  two  of  the  three  statutes  to  apply  to  a  single 
situation,  both  must  cover  the  emplo\er,  the  individual, 
and  the  medical  problem.  For  all  three  to  apply  to  a  single 
situation,  they  all  must  cover  the  employer,  the  indi- 
vidual, and  the  medical  problem.  Thus,  in  any  particular 
case,  the  question  is  how  many  of  the  statutes  apply  to 
the  employer,  to  this  particular  kind  of  injured  individual, 
and  to  this  particular  kind  of  medical  problem. 

Is  This  Employer  Covered? 

To  fall  under  the  workers'  comp  law,  an  employer 
must  ha\'e  at  least  three  employees;'-  for  the  ADA,  that 
number  is  fifteen;''  and  for  the  FMLA,  it  is  fifty.  Au 
employer  with  only  ten  employees,  for  example,  cannot 
be  subject  to  the  AD.\  or  the  FMLA,  while  an  employer 
w  ith  fifty  or  more  employees  will  be  subject  to  all  three. 

Is  This  Individual  Covered? 

The  FMLA  and  workers'  comp  apply  onh  to  em- 
ployees, not  applicants.  Further,  the  FMLA  applies 
only  to  employees  who  have  w  orked  for  at  least  a  year, 
have  accumulated  at  least  1,250  hours  in  the  preced- 
ing year,  and  who  work  for  an  employer  who  employs 
fifty  or  more  workers  within  seventy-five  miles  of  the 
worksite.  The  ADA  applies  only  to  "qualified  individu- 
als." So,  for  all  three  statutes  to  apply  to  a  particular 
indiv  idual,  he  or  she  must  be  a  qualified  employee  w  ho 
has  met  those  minimum  time  and  size  requirements. 

Is  This  Medical  Problem  Covered? 

Frequently,  the  ADA  and  workers'  comp  both  will 
apply  when  the  employee  sustains  a  work-related  in- 


jury serious  enough  to  prevent  the  employee  from 
performing  his  or  her  job. 

In  some  situations,  however,  workers'  comp  will  ap- 
ply but  the  ADA  will  not,  such  as  when  the  employee's 
condition  is  temporary  (that  is,  it  is  expected  to  heal  in 
a  few  v\eeks  or  months)  and  does  not  have  chronic  long- 
term  impact.  In  that  case,  the  employee  would  not  be 
considered  disabled  under  the  ADA,  even  if  he  or  she 
receives  disability  benefits  under  workers'  comp.'^  Ex- 
amples of  short-term  conditions  that  normally  have 
little  or  no  long-term  impact  include  broken  limbs, 
sprains,  concussions,  and  mild  hernias.  Unfortunately 
for  both  employers  and  employees  attempting  to  assess 
each  other's  legal  obligations  and  rights,  it  might  not  be 
possible  initially  to  determine  whether  an  injury  will  be 
temporary  or  permanent.  For  instance,  if  a  broken  leg 
takes  significantly  more  time  to  heal  than  normal  and 
the  employee  is  substantially  limited  in  a  major  life  ac- 
ti\  ity  during  that  period,  he  or  she  could  be  covered  by 
the  ADA.  Among  the  more  serious  and  chronic  physi- 
cal or  mental  conditions  that  can  trigger  simultaneous 
coxerage  under  the  ADA  and  workers'  comp  are  a  heart 
condition,  a  serious  back  condition,  carpal  tunnel  syn- 
drome, and  emotional  or  mental  illness. 

In  other  instances,  the  ADA  may  apply  when  work- 
ers' comp  co\erage  does  not.  If,  for  instance,  an  em- 
ployee previously  experienced  an  on-the-job  injury  that 
also  implicated  the  ADA  because  of  the  injury's  sever- 
ity and  long-term  impact,  he  or  she  may,  even  after 
fully  recovering  from  the  injury  and  being  released 
from  workers'  comp,  still  qualify  for  ADA  coverage 
under  the  act's  provision  covering  an  individual  with 
a  "record  of  such  an  impairment."  Under  this  provi- 
sion, an  employer  who,  fearing  that  the  injury  will  re- 
cur, refuses  to  reinstate  an  employee  who  has  been  on 
workers'  comp,  or  who  avoids  hiring  individuals  who 
were  on  workers'  comp  previously  with  another  em- 
ployer, can  be  held  in  violation  of  the  ADA."" 

Also,  an  employee  who  sustains  a  temporary  work- 
related  injury  of  even  relatively  short  duration  may  still 
be  protected  under  the  ADA  if  he  or  she  is  "regarded 
as  having  a  disability  impairment."  Under  this  ADA 
disability  criterion,  an  employer  who  thinks  that  all  em- 
ployees who  file  workers'  comp  claims  are  poor  em- 
ployees, or  that  these  employees  will  likely  have  more 
injuries,  or  that  injured  employees  should  not  be  per- 
mitted back  to  work  until  they  are  "one-hundred  per- 
cent" recovered,  risks  violating  the  act.'^ 

Under  the  FMLA's  broad  criteria  for  a  serious 
health  condition,  a  variety  of  situations  could  arise — 
serious  back  traumas,  heart  conditions,  emotional  or 
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mental  disorders — that  will  involve  overlapping  cover- 
age under  all  three  statutes.  In  some  cases,  only  two 
statutes  may  o\erlap.  For  example,  an  employee  who 
undergoes  an  operation  requiring  inpatient  care  for  a 
relatively  minor  work-related  injury  that  did  not  sub- 
stantially limit  a  major  life  activity  would  not  be  cov- 
ered under  the  ADA.  But  he  or  she  might  be  eligible 
for  workers'  comp  benefits  and  would  be  entitled  to 
twelve  weeks  of  impaid  lea\e  under  the  FMI.A.  Simi- 
larly, an  employee  with  a  prior  workers'  comp  mjury 
who  was  "regarded  as  having  a  disability"  would  be 
coNcred  imder  the  ADA  but  not  under  the  FMLA. 

Simultaneous  Coverage  and 
Medical  Certification 

Under  iill  three  laws,  an  employer  may  require 
medical  certification  of  an  injured  employee's  condi- 
tion to  verify  coverage.  Conflicts  between  the  laws 
arise,  however,  over  questions  of  who  may  choose  the 
physician,  w  hether  the  employer  may  directly  contact 
the  employee's  physician,  and  what  types  of  medical 
information  an  employer  may  require  of  an  employee. 

Certification  under  Workers'  Comp 

Under  the  workers'  comp  law,  an  empkn  er  "has  the 
right,  in  the  first  instance"  to  select  a  physician  to  diag- 
nose the  employee's  condition  and  provide  medical 
treatment  (defined  as  "medical,  surgical,  hospital,  nurs- 
ing, and  rehabilitatix  e  services,  and  other  medicines, 
sick  tra\  el,  and  other  treatment,  including  medical  and 
surgical  supplies,  as  may  reasonably  be  required  to  ef- 
fect a  cure  or  gi\  e  relief').'  The  employee  may  select 
his  or  her  ow  n  attending  ph\  sician  onl\  w  ith  the  prior 
approval  of  the  North  Carolina  Industrial  Commis- 
sion.'- In  each  instance  the  employer  is  entitled  to  a  full 
report  on  the  employee's  condition  and  to  periodicalK 
reported  medical  information,  as  needed  to  process 
and  manage  the  workers'  compensation  claim. 


which  the  serious  health  condition  began,  the  expected 
duration  of  the  condition,  whether  hospitalization  is  re- 
quired, and  whether  the  employee  is  able  to  perform  the 
functions  of  his  or  her  position.""'  If  the  employer  ques- 
tions the  adequacy  of  the  medical  certification,  a  health 
care  provider  representing  the  employer  may  contact  the 
employee's  health  care  pro\'ider  w  ith  the  employee's  per- 
mission— but  onK'  to  clarifx  the  information  in  the  certifi- 
cate or  confirm  its  authenticit\  .^'  The  incjuirN  may  not 
seek  additional  information  atx)ut  the  employee's  condi- 
tion. If  the  employee  refuses  to  give  the  employer  permis- 
sion to  contact  his  or  her  health  care  pro\'ider,  or  if  the 
employer  has  good  reason  to  doubt  the  employee's  certifi- 
cate, the  FMLA  permits  the  emplo\er  to  obtain  a  second 
opinion,  pro\  ided  the  employer  pays  for  it.^-  The  em- 
ployer may  not  regulari\  contract  with  or  otherwise  regu- 
larly employ  the  physician  furnishing  the  second  opinion 
unless  the  employer  is  located  in  an  area  where  access  to 
health  care  is  extremely  limited  (such  as  a  rural  area  where 
no  more  than  one  or  two  doctors  practice  in  the  rele\  ant 
specialty)."*'  If  the  second  pro\  ider  disagrees  w  ith  the  first, 
the  employer  may  require  a  third  opinion,  again  at  the 
employer's  expense,  from  a  doctor  the  emplo\er  and 
employee  both  appro\e.  The  third  opinion  is  final  and 
binding. "'"' 

Certification  under  the  ADA 

Under  the  ADA  an  employer  can  obtain  informa- 
tion about  an  injured  employee's  condition  by  requir- 
ing the  employee  to  submit  to  medical  inquiries  or 
examination  (performed  In  the  employer's  physician) 
but  only  if  the  inquiries  or  exams  are  "lob-related"  and 
"consistent  w  ith  business  necessity. "■*'  If  both  these 
Lcinditions  are  satisfied,  the  empkner  ma\  proceed, 
but  the  employer  must  keep  all  the  medical  informa- 
tion obtained  confidential,  maintain  it  in  a  separate 
file,  and  disclose  the  information  onl\  to  those  who 
need  to  know — such  as  the  immediate  supers  isor  or 
health  and  safct\  personnel. 


Certification  under  FMLA 

The  FMLA  has  detailed  rules  concerning  einplo\er  re- 
quests for  medical  certification  of  an  emplo\  ee's  condi- 
tion. The  act  permits  the  employer  to  require  a  medical 
certificate  from  the  employee's  health  care  provider  to 
support  a  lea\e  request  for  a  serious  health  condition."'' 
The  employer  ma\'  request  that  information  be  provided 
on  the  certificate  that  specifies  a  diagnosis,  the  date  on 


Resolving  Certification  Conflicts 

The  laws  appear  to  conflict  on  the  selection  of  the 
health  care  provider.  In  cases  of  simultaneous  cover- 
age, the  FMLA's  "greater  rights"  proxiso,  allowing  the 
employee  to  obtain  medical  certification  from  a  phy- 
sician of  his  or  her  choice,  may  go\ern.  .\s  indicated 
above,  the  FMLA  does  permit  the  employer  to  get 
second  and  third  opinions.  The  rules  adopted  under 
the  FMLA  also  appear  to  resohe  a  conflict  with  the 
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workers'  comp  o\er  what  contact  the  employer  may 
ha\e  with  the  physician  treating  the  employee.  The 
FMLA  rules  proxide  that  in  a  case  of  concurrent  co\- 
erage  the  emplo\er  ma\-  follow  the  provisions  of  a 
state  workers'  compensation  statute  that  permits  the 
emplo\er  or  the  employer's  representative  to  have 
direct  and  unrestricted  contact  with  the  employee's 
workers'  comp  health  care  provider."'*  Regardless  of 
whose  medical  provider  is  in\  olved,  all  parties  should 
w  ork  together  to  get  the  emplov  ee  through  the  injurv 
and  back  to  work  as  soon  as  possible. 

The  EEOC  has  pro\  ided  some  guidance  on  the  in- 
teraction of  w  orkers'  comp  and  ADA  rules  related  to 
medical  examinations  and  information.  The  commis- 
sion has  said  that  when  a  worker  has  an  on-the-job  in- 
jury that  appears  to  affect  his  or  her  abilitv'  to  do 
essential  job  functions,  a  medical  examination  or  in- 
quir\'  in  this  situation  is  "job-related"  and  "consistent 
with  business  necessitv."^  The  ADA  also  allows  an 
examination  or  inquirv  in  this  situation  if  necessarv'  to 
determine  what  constitutes  a  "reasonable  accommoda- 
tion" for  the  employee. 

The  outcome  of  the  interplay  between  the  FMLA 
and  .\DA  rules  on  medical  inquiries  is  not  entirely  clear. 
An  employer  might  argue  that  requiring  medical  certifi- 
cation under  the  FML.\  is  also  proper  under  the  .\DA 
because  it  is  job-related  and  consistent  with  a  business 
necessity:  the  employee  requesting  FML.\  leave  is 
claiming  that  he  or  she  cannot  work.^^  Whether  an  em- 
plover  obtains  medical  information  on  an  injured  worker 
under  workers'  comp  or  FMLA,  the  emplover  should 
take  the  precautions  specified  bv  the  ADA  to  protect  the 
emplov  ee's  right  to  priv  acy  and  ensure  that  the  informa- 
tion is  kept  confidential,  maintained  in  separate  medical 
files,  and  used  appropriatelv . 


Simultaneous  Coverage  and  the 
Duty  of  Accommodation 

When  studying  the  interplav  among  the  laws,  it's 
worth  looking  also  at  the  ways  the  ADA's  reasonable 
accommodation  rule  interacts  w  ith  the  FMLA's  leave 
requirements  for  serious  health  conditions  and  the 
workers'  comp  leave  rules  for  w ork-related  injuries. 

Reasonable  x\ccommodation  under  the  ADA 

The  .AD.\  requires  that  an  emplover  provide  rea- 
sonable accommodation  for  the  known  physical  and 
mental  limitations  of  a  qualified  applicant  or  em- 


The  Basic  Rule  When  the 

Three  Laws  Apply  Simultaneously 

The  laws  do  not  state  precisely  how  one  act's  provisions  re- 
late to  another's.  But  the  FMLA — the  newest  of  the  three — 
does  state  that  it  should  not  be  construed  to  modify  or  affect 
any  federal  or  state  law  prohibiting  discrimination  based  on  dis- 
ability and  that  it  does  not  supersede  any  provision  of  any  state 
or  local  law  that  provides  greater  family  or  medical  leave  rights.' 
The  ADA  similarly  states  that  its  requirements  are  not  to  be 
construed  to  invalidate  or  limit  any  other  federal,  state,  or  lo- 
cal law  that  prov  ides  greater  or  equal  protection  for  the  rights 
of  individuals  with  disabilities.- This  language  has  been  inter- 
preted to  mean  that  in  cases  of  simultaneous  coverage  "an 
employer  must  comply  with  whichever  [law's]  statutorv'  provi- 
sions provide  the  greater  rights  to  employees."' 


L29U.S.C.A.  S  2651(a)  and  (b). 

2.  42  U.S.C.A.  I  12201(b). 

3.  See  Nancy  R.  Daspit,  "The  Family  and  Medical  Leave  Act  of 
1993:  A  Great  Idea  But  a  'Rube  Goldberg'  Solution?"  Emor}'  Law  ]our- 
nan3(Fall  1994):  1332,  1412.  The  author  in  footnote  322  reproduces 
excerpts  from  letters  written  by  Senators  Dodd  and  Harkin,  principal 
authors  of  the  FMLA  and  ADA,  respectively,  to  EEOC  Chairman 
Tony  Gallegos,  which  state,  "We  believe  that  both  .\cts  are  to  be  ap- 
plied simultaneously  and  that  an  employer  must  comply  with  which- 
ever statutory  provision  provides  the  greater  rig'nts  to  employees." 
The  U.S.  Department  of  Labor  adopted  this  position  in  the  Final 
Rules.  See  29  C.F.R.  «  825.702. 


plovee  with  a  disabilitv ,  unless  the  emplov er  can  dem- 
onstrate that  the  accommodation  would  create  an 
undue  hardship  on  the  employer's  business  operation. 
Although  both  are  important  requirements,  the  ADA 
does  not  preciselv  define  either  "reasonable  accommo- 
dation" or  "undue  hardship."  The  act  does  list  a  num- 
ber of  possible  accommodations  an  employer  might 
have  to  provide  when  they  present  no  undue  hard- 
ship, including  facilities  accessible  to  individuals  with 
disabilities,  job  restructuring,  new  or  modified  equip- 
ment, part-time  or  modified  work  schedules  (for  ex- 
ample, flexible  leave  policies,  accrued  paid  leave  or 
additional  unpaid  leav  e  for  medical  treatment  related 
to  a  disabilitv-,  and  flexible  work  hours),  and  reassign- 
ment to  a  V  acant  position.^" 

According  to  EEOC  interpretations,  determina- 
tions concerning  "undue  hardship"  and  "reasonable 
accommodation"  must  be  made  on  a  case-by-case 
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basis,  taking  into  account  the  needs  of  the  particular 
employee  and  the  resources  of  the  particular  em- 
plo\er/  Further,  the  concept  of  undue  hardship  co\- 
ers  any  action  that  is  "unduh"  costly,  extensi\e, 
substantial,  disrupti\"e,  or  that  would  fundamentalK 
alter  the  nature  or  operation  of  the  business. "-  Thus 
a  small  employer  with  one  emplo} ee  who  performs  a 
particular  function  ma\-  suffer  undue  hardship  from 
an\'  restructuring  or  scheduling  changes  and  ma>'  ha\  e 
no  \  acant  positions  a\  ailable  for  reassignment.  On  the 
other  hand,  an  employer  w ith  se\  eral  emplo\ees  per- 
forming a  particular  function  ma\  be  able  to  accom- 
modate an  injured  worker  b>'  redistributing  tasks  or 
offering  the  \\  orker  extensi\  e  temporary  lea\  e  to  re- 
co\  er  his  or  her  health. 


FMLA  Lea\e  Requirements 

The  FML.\  requires  onh  that  an  emplo\  er  pro\"ide 
an  emploN ee  up  to  tweh e  weeks  per  year  of  unpaid 
lea\e  for  a  qualifying  circumstance  (w  hich,  for  our  pur- 
poses here,  is  the  emplo\  ee's  serious  health  condition). 
.\n  emplox  ee  ma\'  elect  to  use,  or  the  emplo\  er  may 
require  the  emplo\ee  to  use,  any  accrued  paid  \ aca- 
tion,  personal,  or  sick  lea\  e  the  employee  ma\'  possess 
under  an  employer-pro\ided  lea\e  of  absence  polic\-, 
and  the  emplo>  er  ma\-  count  this  lea\  e  period  against 
the  FML.\  twehe  weeks.'-  If  the  employee  has  a  seri- 
ous health  condition,  he  or  she  is  eligible  for  FMLA 
lea\  e  if  the  condition  pre\  ents  him  or  her  from  per- 
forming an\  one  (or  more)  of  the  "essential  functions" 
of  the  job  within  the  meaning  of  the  ADA."' 

Under  the  FMLA,  an  employee  is  entitled  under 
certain  circumstances  to  take  lea\e  "intermittenth"  or 
on  a  "reduced-time  schedule."''  Intermittent  lea\e  is 
lea\e  taken  in  separate  blocks  of  time  because  of  a 
single  illness  or  injury.  Examples  include  periodic 
lea\  e,  taken  a  few  hours  at  a  time  for  \  isits  to  a  doctor, 
and  more  extended  lea\ e  taken  se\eral  da\ s  at  a  time 
o\'er  a  period  of  months  to  reco\"er  from  a  condition.  A 
reduced-time  or  reduced-lea\  e  schedule  is  a  reduction 
of  the  employee's  regular  work  schedule.  This  usually 
means  the  employee  goes  from  full-time  to  part-time. 

Apphing  the  FMLA's  intermittent  lea\e  and  re- 
duced-time schedule  pro\  isions  is  not  easy.  Emplo\'- 
ers  should  stud>'  the  act  and  its  regulations  carefulh . 
It  is  important  to  know  how  to  calculate  the  amount 
of  lea\ e  used  in  intermittent  lea\es  or  reduced-time 
schedules"  and  to  be  familiar  with  the  restrictions  the 
act  imposes  on  the  emplo\ee's  right  to  such  lea\es. 


The  emploNee,  for  example,  must  ha\ e  a  \ alid  medi- 
cal reason  for  an  intermittent  lea\  e  or  reduced-time 
schedule.  The  employer  ma\  require  that  the  em- 
ployee pro\  ide  certification  from  a  health  care  pro- 
uder \erif\ing  the  medical  necessit\  for  the  lea\e, 
including  the  dates  expected  for  an\  planned  medical 
treatment  and  the  expected  duration  of  the  Iea\'e.'* 
Further,  the  emplo\er  ma\  require  that  emplo\"ees 
gi\e  a  thirty-da\'  notice  (or  such  notice  as  is  practicable 
under  the  circumstances)  if  the  lea\e  is  foreseeable 
based  on  planned  medical  treatment."  The  FMLA 
also  requires  that  the  emplo>'ee  make  a  "reasonable 
effort  to  schedule  treatment  so  as  not  to  disrupt  un- 
duh  the  emplo\er'5  operations."'"  The  act  does  not 
define  what  this  statement  means.  The  U.S.  Depart- 
ment of  Labor  has  indicated  it  must  be  applied  on  a 
case-b>-case  basis."  The  language  apparenth  does  not 
mean  the  employer  has  an  "undue  hardship"  defense 
as  under  the  ADA  that  would  permit  den\ing  inter- 
mittent lea\ es  or  reduced-time  schedules  to  qualif\ing 
employees  in  certain  cases.  .According  to  the  Labor 
Department,  the  final  resolution  in  such  cases  "alwa\  s 
remains  subject  to  the  approxal  of  the  health  care  pro- 
\ider  and  the  schedule  established  for  the  planned 
medical  treatments.""  Finalh",  the  employer  is  permit- 
ted to  temporarih"  transfer  an  emplo\  ee  who  qualifies 
for  an  intermittent  lea\'e  or  reduced-time  schedule  to 
an  "a\  ailable  alternati\  e  position"  that  is  better  suited 
to  accommodate  these  t\pes  of  lea\es.°' 


^^  orkers"  Comp  Lea\  e  Requirements 

Under  the  workers'  comp  statute,  emplo>  ers  are  re- 
quired to  grant  a  lea\  e  of  absence  to  a  qualif>  ing  em- 
plo\'ee  until  a  physician  allows  the  emplo\  ee  to  return 
to  work.  The  employee  is  also  entitled  to  compensation 
(two-thirds  of  his  or  her  a\  erage  weekly  wage)  while  he 
or  she  is  unable  to  w  ork  because  of  an  injury  as  w  ell  as 
co\  erage  for  medical  and  rehabilitation  expenses,  .^n 
emplo\er  ma\'  pro\ide  additional  benefits  be\ond 
these  (such  as  benefits  under  an  emplo\er  disabilitx 
plan),  but  the  empIo\er  cannot  pro\  ide  substitute  ben- 
efits in  place  of  pa\ing  workers'  comp  benefits. '- 

An  emplo\  er  ma^ ,  but  is  not  required  to,  offer  the 
empknee  a  "light-dut\ "  job  that  makes  allowances  for 
the  employee's  medical  limitations.  If  an  emplo\ee 
refuses  to  accept  a  suitable  job  (made  a\ailable  on  a 
nine-month  trial  basis),  that  emplo\ee's  workers'  comp 
benefits  generalh  will  be  suspended  until  he  or  she 
agrees  to  take  the  job."" 
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Resolving  Leave  Conflicts 

Lea\e  entitlements  \ ary  \\ idely  under  the  three  acts, 
and  their  interaction  can  result  in  employee  absences 
stretching  from  a  minimum  of  twelve  weeks  under  the 
FMLA  to  potentially  indeterminate  periods  under  the 
workers'  comp  and  the  ADA.  The  prospect  of  having 
their  employees  away  from  work  for  such  a  long  time, 
with  the  resulting  disruptions  and  costs,  does  not  sit 
well  with  man\  employers.  In  fact,  many  employers 
fear  that  there  are  loopholes  in  these  laws,  which  are 
increased  in  cases  of  simultaneous  coverage  that  allow 
employees  to  abuse  the  process  by  taking  more  time  off 
than  deserved.  Fortunately  for  employers,  most  em- 
ployees will  use  the  three  laws  in  the  spirit  in  which 
they  were  intended."""  However,  there  also  are  se\'eral 
steps  an  employer  can  take  to  minimize  extensive  ab- 
sences and  deter  possible  employee  abuse. 

One  is  promoting  safe  work  practices  and  monitor- 
ing the  work  environment  to  eliminate  hazardous  con- 
ditions that  can  cause  employee  injuries.  If  an  injury 
still  occurs,  however,  the  injured  employee  is  entitled 
to  benefits  and  leave  to  recover  his  or  her  health  and 
should  also  be  treated  by  the  employer  as  a  valued  in- 
di\  idual  whom  the  employer  cares  about  and  is  com- 
mitted to  seeing  to  full  recovery.  An  employee  who 
feels  he  or  she  is  being  treated  fairly  is  less  likely  to  try 
to  take  advantage  of  the  employer.  Demonstrating 
commitment  in  this  situation  requires  that  the  em- 
ployer manage  the  employee's  condition  proactixely, 
which  mcludes  communicating  regularly  v\  ith  the  em- 
ployee and  his  or  her  physician  to  understand  the 
scope  of  the  injury  and  the  prognosis.  The  physician 
should  be  apprised  of  the  employee's  job  duties  so  he 
or  she  can  make  an  accurate  and  fulh  informed  assess- 
ment of  the  employee's  ability  to  return  to  those  duties. 

It  is  likely  that  the  longer  an  employee  remains  off 
work  after  an  on-the-job  injury,  the  more  difficult  it 
will  be  to  return  the  employee  to  his  or  her  job.  The 
employer  can  get  employees  back  to  work  sooner  by 
establishing  light  or  modified  work  programs.  As  men- 
tioned earlier,  the  workers'  comp  act  permits  such 
programs  and  rec|uires  employees  to  accept  light  duty 
that  is  within  their  medical  restrictions  and  offered  on 
a  nine-month  trial  basis.  The  ADA  likewise  permits 
light-duty  jobs  that  can  serve  to  satisfy  an  employer's 
reasonable  accommodation  obligation.^''  While  the 
FMLA  does  not  permit  an  employer  to  use  light-duty 
options  to  suspend  an  employee's  right  to  a  full  twehe 
weeks  of  unpaid  leave,  the  FMLA  Final  Rules  state 
that  if  the  employee  in  a  simultaneous  case  does 


refuse  to  return  to  suitable  work,  the  employer  may 
stop  payment  of  his  or  her  workers'  comp  benefits,  in 
compliance  with  the  applicable  workers'  comp  law.'''' 

To  limit  incentives  for  abuse  in  cases  involving  si- 
multaneous application  of  workers'  comp  and  the 
FMLA,  an  employer  may  count  an  employee's  work- 
ers' comp  leave  concurrently  with  the  employee's 
twelve-week  FMLA  leave."'  Unless  the  employer  en- 
sures that  the  two  leaves  are  counted  together,  an  indi- 
\idual  looking  to  manipulate  the  process  may  take 
workers'  comp  leave,  return  to  work,  and  then  decide 
to  take  another  twelve  weeks  of  FMLA  leave.  Counting 
the  two  leave  entitlements  concurrently  requires  the 
employer  to  notify  the  employee  that  his  or  her  work- 
ers' comp  leave  is  also  being  designated  as  FMLA  leave 
"up  front,"  before  the  leave  begins  or  within  two  busi- 
ness days  after  the  employer  learns  that  the  employee's 
condition  qualifies  under  the  FMLA."^  While  on  con- 
currently running  workers'  comp  and  FMLA  leaves, 
the  employee  is  precluded  from  receiving  double  com- 
pensation— workers'  comp  benefits  plus  accrued  pay  if 
this  is  available — since  he  or  she,  for  the  duration  of  the 
jointly  running  FMLA  and  workers'  comp  leaves,  is  not 
considered  to  be  without  pay  and  thus  may  not  substi- 
tute any  accrued  paid  leave  for  the  unpaid  FMLA  por- 
tion of  the  leave  of  absence.''" 

Finally,  in  situations  involving  the  ADA  and  the 
FMLA,  the  ADA  may  provide  the  employer  with  an 
undue  hardship  defense  against  employee  demands 
for  extended  leaves  that  the  employer  simply  cannot 
accommodate.  For  many  employers,  having  to  cope 
with  an  employee's  absence  for  even  twelve  weeks 
may  be  too  costly.  In  such  a  case,  the  employer  may 
succeed  in  arguing  that  it  should  be  permitted  to  con- 
sider prior  periods  of  FMLA  leave  and  deny  an 
employee's  request  for  additional  leave  over  twelve 
weeks  because  of  undue  hardship." 


Simultaneous  Coverage  and 
Continuation  of  Benefits 

The  right  to  continued  benefits  during  a  leave  pe- 
riod under  the  ADA  and  the  FMLA  illustrates  the 
basic  rule  mentioned  earlier:  that  employers  in  simul- 
taneous coverage  situations  must  apply  whichever 
law's  provisions  provide  the  greater  rights  to  employ- 
ees. The  ADA  does  not  require  that  employers  main- 
tain employment  benefits  while  an  injured  employee 
is  on  leave  or  on  some  other  form  of  accommodation. 
In  contrast,  the  FMLA  requires  that  an  employer 
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maintain  group  health  benefits  during  a  lea\e  period. 
According  the  employee  the  greater  rights  could  lead 
to  the  followmg  scenario:  The  emplo\er  attempts 
ADA  reasonable  accommodation  by  offermg  a  dis- 
abled employee  a  part-time  work  schedule  or  lea\e  of 
absence  \\ith  no  benefits:  if  the  emplo\ee  is  also  co\- 
ered  by  the  FMLA,  he  or  she  could  use  the  pro\isions 
of  the  FMLA  and  have  the  modified  work  arrange- 
ment treated  as  FMLA  "intermittent  leave,"  or  a 
"reduced-lea\e  schedule,"  with  employment  benefits 
maintained  for  up  to  tw  el\  e  \\  eeks. 


Simultaneous  Co\erage  and 
Reinstatement  Rights 

In  cases  of  simultaneous  coverage,  several  tensions 
arise  over  the  issue  of  reinstatement  rights.  For  ex- 
ample, the  workers'  comp  statute  does  not  specifv 
precisely  whether  an  emplover  must  reinstate  an  in- 
jured emplov  ee  after  a  leav  e  of  absence,  while  both 
the  .\DA  and  FML.\  do  impose  such  an  obligation. 
And,  the  -\DA  and  FML.\  themselves  differ  in  their 
reinstatement  requirements. 


Workers'  Comp  Non-Retaliation 
Requirements 

Under  w orkers'  comp,  an  injured  emplovee  cannot 
be  discharged  for  having  in  good  faith  filed  a  workers' 
comp  claim.  This  anti-retaliatory  discharge  prov  ision 
(formerly  found  at  G.S.  97-6.1)  was  added  to  the  work- 
ers' comp  law  in  1984.  G.S.  97-6.1  also  prov  ided  sev  eral 
defenses  to  emplov  ers  accused  of  retaliatorv  discharge, 
including  a  provision  making  it  permissible  for  the 
employer  to  discontinue  the  employment  of  an  injured 
employee  "if  the  employee  has  receiv  ed  compensation 
for  permanent  total  disabilitv  or  for  permanent  partial 
disabilitv  that  interferes  w  ith  the  emplov  ee's  abilitv  to 
adequateh  perform  av  ailable  work."  '  Under  G.S.  97- 
6.1,  as  interpreted  bv'  the  North  Carolina  courts,  em- 
ployers were  essentially  released  of  an\  further 
emplovment  obligation  to  the  injured  emplovee  bv 
accepting  and  paving  out  the  emplovee's  workers' 
comp  claim  on  the  basis  of  a  "permanent  total"  or  "per- 
manent partial  disabilitv,"  as  prov ided  under  the  act. 

In  1992  the  General  Assemblv  repealed  G.S.  9--6.1 
and  enacted  a  new  anti-retaliation  law  applicable  to 
workers'  compensation:  the  North  Carolina  Retalia- 
tory Discrimination  Act  (REDA)."  REDA  contains 


language  similar  to  the  earlier  law  that  makes  it  illegal 
to  take  anv-  retaliatorv-  action  against  an  emplov  ee  who 
files  a  workers'  comp  claim.  But  unlike  the  old  law, 
RED.\  does  not  say  an  emplover  is  no  longer  obligated 
to  continue  the  employment  of  an  injured  employee 
w  ho  receiv  es  compensation  for  a  permanent  total  or 
permanent  partial  disability.  Instead,  the  new  law  pro- 
V  ides  that  "it  shall  not  be  a  violation  for  [the  employer] 
to  discharge  or  take  any  other  unfavorable  action  with 
respect  to  an  emplov  ee  who  has  engaged  in  protected 
activity  as  set  forth  under  [RED.\]  if  the  [employer] 
proves  by  the  greater  weight  of  the  evidence  that  it 
would  ha\  e  taken  the  same  unfav  orable  action  in  the 
absence  of  the  protected  activ itv  of  the  emplovee."" 
WTiether  this  language  will  be  applied  in  the  same  way 
as  that  of  former  G.S.  97-6.1  is  unclear.  The  courts 
have  not  vet  decided  a  case  on  this  issue. 


ADA  and  FML.\  Reinstatement 
Requirements 

W  hile  an  injured  employee  mav  not  cn]ov  rein- 
statement rights  under  w  orkers'  comp,  he  or  she  does 
ha\  e  them  in  a  simultaneous  co\  erage  situation  under 
the  AD-\  and  FML.-\ — although  the  two  laws  impose 
different  reinstatement  obligations  on  employers.  The 
AD.'\  accords  the  greater  right  bv  requiring  that  a  dis- 
abled emplovee  be  reinstated  to  the  same  position  he 
or  she  held  before  a  leave  of  absence,  unless  the  em- 
plovee is  no  longer  qualified  (meaning  the  emplovee 
cannot  do  the  essential  functions  of  the  job  even  with 
a  reasonable  accommodation)  or  the  emplover  can 
show  that  holding  the  position  open  w  ould  be  an  un- 
due hardship.  "  If  the  job  is  no  longer  available  be- 
cause it  would  hav  e  been  an  undue  hardship  to  hold 
it  open,  or  if  the  employee  cannot  perform  that  job 
even  with  accommodation,  the  emplover  must  con- 
sider reassigning  the  emplovee  to  a  vacant  position  for 
which  the  emplovee  is  qualified  if  one  exists. 

In  contrast  to  the  requirements  under  the  .\DA, 
the  emplover  does  not  hav  e  to  reinstate  an  employee 
returning  from  FMLA  leave  to  the  same  position;  the 
emplov  er  mav-  return  the  employee  to  either  the  same 
position  he  or  she  held  before  the  leave  or  to  an 
equivalent  position  with  the  same  pav,  benefits,  and 
other  terms  and  conditions  of  emplovment.  ''  Also,  the 
emplover  does  not  have  to  show-  undue  hardship  to 
transfer  the  emplovee  to  an  equivalent  position  in- 
stead of  restoring  the  employee  to  the  same  position 
he  or  she  previouslv-  held.  Once  the  employer  offers 
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to  reinstate  the  employee  to  the  same  or  an  equivalent 
position  and  the  emplo\ee  has  exhausted  the  t\\el\e 
weeks  of  lea\ e  pro\  ided  under  the  act,  the  employer 
has  satisfied  its  FMLA  reinstatement  obligations.' 


Resolving  the  Reinstatement  Rights  Conflict 

Again,  the  rule  seems  to  be  that  the  emplo\er  must 
follow  "whichever  statutory  provision  provides  the 
greater  rights  to  employees."  Thus,  even  after  an  em- 
ployee has  successfully  claimed  a  "permanent  total 
disability"  under  workers'  comp,  an  employer  still  may 
have  to  evaluate  the  injured  employee's  reemploy- 
ment status  to  determine  if  he  or  she  is  entitled  to 
return  to  work  under  the  ADA  or  FMLA.  ^  Under  the 
FMLA,  the  employee  is  entitled  to  return  to  the  same 
or  an  equivalent  job;  however,  if  an  employee's  con- 
tinuing condition  makes  it  impossible  for  him  or  her 
to  perform  an  essential  function  of  the  position  after 
exhausting  twelve  weeks  of  FMLA  leave,  the  em- 
plover  has  no  further  obligation  under  the  FMLA  to 
accommodate  the  employee.  '  The  employee  also  may 
have  a  right  under  the  .\DA  to  return  to  work  vv  ith  a 
reasonable  accommodation — unless  the  emplov  er  can 
show  undue  hardship.^" 


Conclusion 

It's  clear  from  this  discussion  that  employers  who 
view  the  ADA,  the  FMLA,  and  workers'  comp  as  sepa- 
rate and  distinct  responsibilities  do  so  at  their  own 
peril.  To  successfully  navigate  this  legal  Bermuda  Tri- 
angle it  is  essential  to  have  a  working  knowledge  of 
each  law's  requirements.  It  might  be  a  good  idea  for 
employers  to  consult  the  agencies  that  administer 
these  laws  for  interpretive  guidance,^'  as  well  as  an  at- 
torney who  practices  employment  law.  An  employer 
also  must  adopt  an  integrated  approach  to  managing 
its  compliance  obligations  under  the  three  laws.  By 
doing  so,  employers  will  avoid  v  iolating  the  laws;  thev' 
also  will  be  better  prepared  to  minimize  unnecessary 
employee  leaves.  An  emplover  might  consider  admin- 
istering its  leave  policies  in  an  integrated  fashion. 
Bringing  workers'  comp,  FMLA,  ADA,  and  other 
employer-provided  leave  policies  together  under  one 
roof,  rather  than  administering  them  separately,  can 
eliminate  confusion  among  both  the  employer  and 
employees  over  what  leave  employees  may  be  eligible 
to  take.  Employers  also  should  use  the  ADA's  reason- 


able accommodation  rule  as  the  impetus  to  begin  a 
proactive  and  comprehensiv  e  light-duty  job  program, 
which  might  help  revamp  failing  workers'  compensa- 
tion programs  stymied  by  widespread  fraud  and  mis- 
management. The  interaction  of  the  ADA,  FMLA, 
and  workers'  comp  poses  a  significant  compliance 
challenge  for  employers,  but  it  might  present  an  op- 
portunity to  cure  some  ills,  too. 

So  vhat  about  poor  Joe,  who  fell  and  injured  his  back 
while  tr}'ing  to  repair  the  gutter? 

How  much  time  off  is  he  due?  What  pay  and  benefits 
is  he  to  receive  during  that  time  off?  The  minimum 
time  off  he  is  due  is  twelve  weeks  of  unpaid  leave  un- 
der the  FMLA  (with  contiiiuation  of  group  health  plan 
benefits).  If  he  has  suffered  a  permanent  total  disabil- 
ity, the  maximum  time  off  he  is  due  might  stretch  out 
indefinitely.  That  would  be  the  case  under  the  workers' 
comp  law.  Under  workers'  comp,  Joe  also  is  entitled  to 
two-thirds  of  his  average  week's  wage,  plus  medical  and 
rehabilitation  expenses.  Although  the  employer  might 
lawfully  terminate  Joe's  employment  under  the  FMLA 
if  he  cannot  perform  an  essential  function  of  the  job 
after  twelve  weeks  of  leave  and  under  the  workers'  comp 
act  if  it  pays  out  his  claim  on  the  basis  of  a  permanent 
total  disability,  the  employer  must  first  evaluate  whether 
Joe  has  a  disability  covered  by  the  ADA  and  whether  it 
might  be  possible  to  keep  him  employed  with  a  reason- 
able accommodation. 

What  kinds  of  medical  certification  may  the  employer 
require?  Who  gets  to  pick  the  doctor?  Looking  at  all  three 
statutes  together,  it  is  clear  that  the  employer  may  require 
sufficient  certification  to  understand  the  scope  of  the  in- 
jury and  the  prognosis,  and  to  provide  an  objective  basis  on 
which  to  assess  whether  the  employee  should  coritinue  in 
his  previous  job.  Jnitially,  it  might  be  unclear  who  gets  to 
pick  the  doctor,  but  all  three  acts  allow  the  employer  to 
secure  second  (and  in  one  case,  third)  opinions. 

What  rights  does  Joe  have  when  he  is  ready  to  go  back 
to  work?  He  may  have  no  reinstatement  rights;  in  that 
case,  he  may  never  get  back  to  work  for  this  employer.  But 
if  his  recovery  period  is  short  and  he  remains  able  to  do 
the  job,  then  he  will  likely  be  entitled  to  reinstatement. 


Notes 

L  N.C.  Gen.  Stat.  \l  97-1,  -101.  Hereinafter  the  Gen- 
eral Statutes  will  be  cited  as  G.S. 

2.  42U.S.C.A.  IS  12101-12213. 

3.  29  U.S.C..4.  SI  2601-2654. 

4.  The  U.S.  Department  of  Labor,  the  agency  respon- 
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sible  for  enforcing  the  FMLA,  pro\ided  recent  guidance  on 
many  of  the  unanswered  questions  regarding  the  interplay 
of  the  ADA,  FMLA,  and  workers'  comp  law  s  in  its  FMLA 
Final  Rules  adopted  to  implement  the  act  and  made  effec- 
ti\e  April  6,  1995.  See  FMLA  Final  Rules  published  in  the 
Federal  Register.  60  Fed.  Reg.  :iS0-::"9  (Januarv  6.  1995) 
(to  be  codified  and  replace  the  FMLA  Interim  Rules  at  29 
C.F.R.  pt.  S25).  (Hereinafter  the  Code  of  Federal  Regula- 
tions citation  will  be  used  to  cite  the  Final  Rules.) 

5.  In  cases  in\ol\ing  employee  work-related  injuries 
and  non-work-related  medical  conditions.  North  Carolina 
public  emplo\ers  also  must  consider  and  e\ aluate  possible 
legal  obligations  under  four  other  sources  of  state  law — the 
workplace  safety  and  health  program  requirements  under 
the  North  Carolina  Occupational  Safet\-  and  Health  Act, 
established  at  G.S.  95-148  (additional  requirements  are 
found  at  G.S.  95,  Art.  22);  the  disabilit\  lea\e  entitlements 
a\ailable  under  both  the  Local  Government  Emplo\ees' 
Retirement  System  (LGERS),  established  at  G.S.  12S,  .\rt. 
3  (applicable  to  co\ ered  municipal  and  count)  emplo\ees); 
and  the  Teacher  and  State  Employees'  Retirement  S\stem 
(TSERS),  established  at  G.S.  135.  .Art.  I  (applicable  to  co\ - 
ered  community  college  and  state  employees);  and  lasth. 
their  o\\  n  personnel  lea\  e  policies. 

6.  42  L.S.C.-A.  ^^  12112;  the  .\D.\'s  emplo\ment  pro\i- 
sions  contained  in  Title  I  of  the  act  became  effective  for  all 
public-  and  pri\ate-sector  employers  \\  ith  fifteen  or  more 
employees  as  of  luly  26.  19Q4.  29  C.F.R.  ;  1630.2(e). 

~.  This  statement  refers  to  se\eral  legal  concepts  (e.g.. 
"reasonable  accommodations."  "qualified  indi\  idual  with  a 
disability,"  and  "essential  functions")  that  are  key  compo- 
nents of  the  .\D.A's  employment  pro\isions.  These  concepts 
are  examined  in  more  detail  later  in  comparison  with  the 
requirements  of  the  FML.A  and  the  workers'  comp  statute. 
The  Equal  Emplo\  ment  Opportunit\  Commission  (EEOC). 
the  federal  agency  charged  with  enforcing  the  ADA.  has  is- 
sued implementing  regulations.  "EEOC  Regs"  (29  C.F.R.  pt. 
1630),  together  with  an  extensi\e  "Interpreti\e  Guidance" 
(published  as  an  .Appendix  to  the  regulations — 29  C.F.R.  pt. 
1630  app.)  defining  these  terms.  The  commission  has  also 
issued  a  Technical  Assistance  Manual  on  the  Employment 
Provisions  (Title  I)  of  the  Americans  with  Disabilities  Act  that 
proxides  additional  guidance  on  the  legal  requirements  set 
forth  in  the  .AD.A  and  its  regulations.  [Hereinafter  the  Tech- 
nical Assistance  Manual  on  the  Emplo\ment  Provisions  (Title 
I)  of  the  Americans  with  Disabilities  Act  w  ill  be  referred  to  as 
EEOC  Tech.  Assist.  Manual.  This  document  is  published  b> 
the  Bureau  of  National  .\ffairs.  Inc.  (BN.A).  BN.A  is  a  prixate 
concern  that  publishes  comprehensi\  e  legal  guides  to  state 
and  federal  fair  emplov  ment  practice  law  s.  including  a  full 
text  of  statutes  and  administratixe  regulations.  BN.A's  tele- 
phone number  is  SOO-372-1033.] 

S.  Sec  "EEOC  Charges  on  AD.A  \  iolations  Mounting 
Rapidh .  Official  Sax  s,"  Daily  Labor  Report  (BNA)  1993  DLR 
220  dl3  (Now  1",  1993);  "Disabilities  Act:  Greater  Activism. 
.\warcncss  Mark  .\D.A  as  Law  Extends  to  Small  Emploxers," 
Dailv  Labor  Report  (BNA)  1994  DLR  141  d24  (lulv  26,  1994). 

9.  26  U.S.C.A.  ^'  26I2(a)(l)(.A)-(D). 

10.  26  U.S.C.A.  ;  2614(a)(2)  and  (c)(1). 

11.  26  U.S.C.A.  ;  2614(a)(l)(.A)  and  (B). 


12.  G.S.  97-2(6);  Hicks  v.  Guilford  Countv,  26"  N.C.  364, 
366,  148  S.E.2d  240,  242  (1966);  Rorie  v.  Hollv  Farms  PouL 
trv  Co.,  306  N.C.  706,  709,  295  S.E.2d  458,  461  (1982). 

13.  EEOC  Tech.  Asst.  Manual,  p.  S-3.  This  minimum 
size  requisite  applies  onh  to  Title  I's  provisions.  State  and 
local  go\  ernments,  regardless  of  size,  ha\  e  been  co\  ered  by 
the  emploxment  nondiscrimination  requirements  under 
Title  II  of  the  ADA  since  1992.  42  U.S.C.A.  ;  121 32;  EEOC 
Tech.  Asst.  Manual,  p.  S-3.  pt.  I.  Title  II  is  enforced  by  the 
U.S.  Department  of  lustice.  The  requirements  of  Title  II 
are  be\ond  the  scope  of  this  article. 

14.  29  U.S.C.A.  I  2611(4). 

15.  29  C.F.R.  «  825.108(d). 

16.  EEOC  Tech.  .\sst.  Manual,  p.  S-3,  pt.  1-2. 

17.  2Q  U.S.C.A.  J  2611(2);  29  C.F.R.  J  825.1 10(a). 
IS.  G.S.  9--2(2). 

19.  G.S.  9--2(6). 

20.  G.S.  9--2(9). 

21.  Hilliard  v.  Apex  Cabinet  Co.,  305  N.C.  595,  290 
S.E.2d  682  (1982).  North  Carolina  courts  appK  the  presump- 
tion that  an  injured  emplo\  ee's  disabilitx  and  eligibilitx  for 
benefits  end  w  hen  he  or  she  returns  to  w  ork.  See  .Asheh  \ . 
Rent-A-Car  Co..  2"1  N.C.  "6,  155  S.E.2d  ~55  (196").  This 
presumption  w  ill  not  apph ,  how  e\  er,  to  cases  where  an  em- 
ployee is  properly  determined  to  ha\  e  a  "permanent  total 
disability"  (as  defined  under  the  w  orkers'  comp  statute).  In 
such  cases,  e\  idence  that  the  emplox  ee  has  resumed  (or  has 
refused  an  opportunitx'  to  so  resume)  earning  his  or  her  pre- 
injury  w  ages  is  not  conclusix  e  on  the  issue  of  disabilitx  and 
the  emploxer  cannot  axoid  a  finding  of  continuing  disability 
or  diminished  capacity  to  earn  by  placing  the  emplox  ee  in  a 
special  (i.e.,  "make-work")  position  not  axailable  generally  in 
the  market,  though  pa\ing  the  same  wages  the  employee 
was  recen  ing  prior  to  the  injurx .  See,  e.g..  People  \ .  Cone 
Mills  Corp..  316  N.C.  426,  342  S.E.2d  "98  (1986). 

22.  G.S  9"-29,  -30,  -31,  -31(1");  Gamble  v.  Borden,  Inc., 
4=;  N.C.  App.  506,  508,  263  S.E.2d  280,  281.  rev.  denied.  300 
N.C.  3"2.  267  S.E.2d  675  (1980).  The  workers'  comp  statute 
also  pro\  ides  benefits  for  scarring  and  permanent  impair- 
ment of  specific  parts  of  the  bod\.  G.S.  9"-31.  .An  employee 
is  eligible  for  these  benefits  w  hether  or  not  a  disability  ex- 
ists and  w  ithout  regard  to  the  aforementioned  disability 
considerations. 

23.  42  U.S.C.A.  ;  12102(2). 

24.  2Q  C.F.R.  I  f630.2(h)  (EEOC  Regs.). 

25.29  C.F.R.  pt.  1630  app.  ;  1630, 2(h)  (Interpretive 
Guidance). 

26.  29  C.F.R.  :  1630.2(i). 
2",  29  C.F.R.  J  1630.2(j)(2). 

28.  29  C.F.R.  f  I630.2(j)(3)(i).  See  also  EEOC  Compliance 
Manual  Section  902:  Definition  of  the  Term  Disahilitv.  Fair 
Emp.  Pract.  Binder  (BN.A)  No.  769,  at  405:7251,  "266-7270 
(March  14,  1995).  In  this  recent  .AD.A  guidance  material  is- 
sued b\'  EEOC,  the  commission  reiterates  this  point  and 
pro\  ides  examples. 

29.  29  C.F.R.  I  I630.2(j)(3)(i).  See.  e.g.,  Bolton  \ .  Scrivner, 
Inc.,  36  F.3d  939  (lOth  Cir.  1994)  (The  court  cited  the 
EEOC's  criteria  and  held  that,  although  the  plaintiff  could 
not  perform  certain  necessary  duties  of  his  position  after  his 
on-the-job  injur\.  he  failed  to  produce  exidence  [court 
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placed  burden  on  him  to  do  so]  showing  that  he  suffered  an 
impairment  that  substantially  restricted  his  overall  employ- 
ment opportunities.  Accordingly,  the  court  found  he  did 
not  ha\e  a  disability  covered  by  the  ADA.). 

50.  29  C.F.R.  I  1630.2(n)(2).  To  determme  this,  employers 
also  must  consider  whether  there  is  a  reasonable  accommo- 
dation that  would  allow  the  disabled  employee  to  do  the  job. 
However,  the  act  limits  the  employer's  obligation  to  provide 
accommodations.  The  employer  is  not  required  to  make  fun- 
damental or  substantial  modifications  in  its  operations.  See, 
e.g.,  Reigel  v.  Kaiser  Foundation  Health  Plan  of  North  Caro- 
Ima,  859  F.  Supp.  963  (E.D.N.C.  1994)  (The  court  ruled  that 
a  physician,  disabled  by  a  work-related  shoulder  injury,  was 
not  a  "qualified  indi\  iduai  with  a  disability"  because  she  was 
unable  to  perform  the  essential  duties  of  practicing  medi- 
cine, including  lifting  and  using  her  hands  and  arms  during 
patient  examinations.  The  employer  was  able  to  demon- 
strate the  employee  was  not  qualified  by  presenting  evi- 
dence from  a  workers'  compensation  claim  hearing  in  which 
the  employee  and  her  doctor  testified  that  she  was  totally 
disabled  and  could  no  longer  do  the  job.  The  court  said  the 
employer  was  not  required  to  restructure  its  operations  by 
assigning  some  of  the  employee's  tasks  to  others  in  the  de- 
partment or  by  hiring  someone  as  her  assistant.  According  to 
the  court,  neither  of  these  options  was  a  reasonable  accom- 
modation.). Tyndall  v.  National  Educ.  Centers,  Inc.,  31  F.2d 
209  (4th  Cir.  1994)  (Court  ruled  that  a  teacher  with  a  lupus 
condition  who,  despite  employer's  efforts  to  accommodate 
her  with  leave  for  treatment,  consistently  missed  classes  due 
to  her  illness  for  extended  periods,  was  not  a  "qualified  indi- 
\  idual  w  ith  a  disability"  entitled  to  .■KD.A  protection,  .-\ccord- 
ing  to  the  court  a  regular  and  reliable  le\el  of  attendance  is  a 
necessary  element  of  most  jobs,  particularK  in  the  case  of  a 
teacher  expected  to  teach  classes.). 

51.  29  U.S.C.A.  I  2611(11);  29  C.F.R.  ^  S25.114  (Final 
Rules). 

32.  In  fact,  there  is  no  minimum  si/e  for  state  and  local 
government  employers.  G.S.  97-2(1). 

33.  For  public  employers  there  is  no  minimum  size  be- 
cause of  Title  II.  See  note  16. 

54.  EEOC  Tech.  .\ssist.  Man.,  p.  S-x  pt.  il-4  and  p.  S-56, 
pt.  \III-8. 

35.  EEOC  Tech.  Assist.  Man.,  p.  S-36,  pt.  \'III-8. 

56.  EEOC  Tech.  Assist.  Man.,  p.  S-56,  pt.  VIII-8. 

57.  G.S.  97-19(2),  -25;  Schofoeld  v.  Great  Atl.  &  Pac.  Tea 
Co.,  299  N.C.  582,  590-91,  264  S.E.2d  56,  62  (1980). 

58.  See  Baldwin  v.  Duke  Power  Company,  I.C.  No. 
155592  (Order,  May  15,  1991)  (The  commission  observed 
that  "[wjhere  treatment  has  clearly  failed  and  alternatives 
are  promising,  a  party  who  can  show  a  greater  probability 
of  success  through  a  different  phvsician  or  treatment  is 
entitled  to  a  change."). 

59.  29  U.S.C.  I  2613.  The  definition  of  "health  care  pro- 
vider" under  the  FMLA  includes  social  workers  practicing 
under  state  law  and  any  pro\ider  recognized  by  the  em- 
plover  or  the  emplover's  group  health  plan.  29  C.F.R. 
I  825.1 14(a),  (b),{c).   ' 

40.  29  C.  F.  R.  S  825.306. 

41.  29  C.F.R.  I  825.307(a).  (This  is  a  change  DOL  made 
in  the  FMLA  Final  Rules.  Previously,  under  the  Interim 


Rules,  the  employer  was  prohibited  from  having  any  con- 
tact with  the  employee's  health  care  provider.) 

42.  29  C.F.R.  I  825.507(2). 

43.  29  C.F.R.  S  825.307(2). 

44.  29  U.S.C.A.  S  2616(c)  and  (d). 

45.  29  C.F.R.  IS  1630.15  and  1650.14 

46.  29  C.F.R.  I  825.307(1). 

47.  EEOC  Tech.  Assist.  Man.,  p.  S-37,  pt.  IX-3. 

48.  See  Peggy  R.  Mastroianni  and  David  K.  Fram,  "The 
Family  and  Medical  Leave  .Act  and  the  Americans  with 
Disabilities  .-Kct:  Areas  of  Contrast  and  0\  erlap,"  The  Labor 
Lamer  9  (Spring  1995):  555. 

49.  42  U.S.C.A.  I  12111(9). 

50.  29  C.F.R.  app.  |  1650.9. 

51.  EEOC  Tech.  Asst.  Man.,  p.  S-12,  pt.  III-l  1;  29  C.F.R. 
I  I650.2(p). 

52.  29  C.F.R.  I  825.207. 

53.  29  C.F.R.  I  825.215(d)(4). 

54.  29  U.S.C.  I  2612(b);  29  C.F.R.  |  825.205(a). 

55.  Under  an  intermittent  lease  or  reduced-time  sched- 
ule, only  the  leave  actually  taken  is  deducted  from  the 
employee's  twelve-week  leave  entitlement.  For  example,  if 
an  employee  takes  off  two  days  of  a  normal  five-day  work 
week,  the  employee  has  used  only  two-fifths  of  a  week  of 
FMLA  lea\e.  If  an  employee  who  normally  works  thirty 
hours  per  week  works  only  twenty  hours  a  week  under  a 
reduced-time  schedule,  the  employee's  ten  hours  of  leave 
would  constitute  one-third  of  a  week  of  FMLA  leave  for 
each  week  the  employee  works  the  reduced-time  schedule. 
29  C.F.R.  825.205(a)  and  (b). 

56.  29  C.F.R.  I  2615(b)(5). 

57.  29  U.S.C.A.  I  2612(e)(2)(B).  Several  additional  points 
on  employee  notice  requirements  are  important  to  note. 
First,  the  regulations  state  that  the  employee  requesting  a 
foreseeable  leave  need  not  expressly  assert  his  or  her  rights 
under  the  FML.K  and  need  not  make  reference  to  the  act.  It 
IS  up  to  the  employer  to  inquire  further  and  gather  enough 
information  to  determine  whether  the  emplo\ee  qualifies 
for  FMLA  leave  and  to  work  out  the  details  of  the  leave.  29 
C.F.R.  I  825.502  (e).  Secondly,  when  the  leave  is  unforesee- 
able, the  employee  must  give  notice  "as  soon  as  practicable 
under  the  facts  and  circumstances  of  the  particular  case."  29 
C.F.R.  I  825.505.  The  regulations  state  further  that  an  em- 
ployee who  is  unable  to  foresee  his  or  her  leave  will  be  ex- 
pected "to  give  notice  to  the  employer  no  more  than  one  or 
two  working  days  of  learning  of  the  need  for  leave,  except  in 
extraordinary  circumstances  where  such  notice  is  not  fea- 
sible." When  the  leave  is  unforeseen,  the  employee  is  simi- 
larly not  required  to  mention  the  FMLA  specifically  when 
he  or  she  gives  notice.  29  C.F.R.  |  825.505.  The  Fifth  Cir- 
cuit Court  of  Appeals  recently  rejected  an  employer's  argu- 
ments that  permitting  employees  to  avail  themselves  of  the 
FMLA's  protections  without  expressly  invoking  the  act  is 
contrary  to  the  FMLA  and  exposes  employers  to  abuse  of 
the  act's  generous  provisions.  The  court  found  the  act  does 
provide  adequate  safeguards  against  delinquent  employees 
by  permitting  the  employer  to  require  medical  certifications, 
to  obtain  second  and  third  medical  opinions,  and  to  request 
periodic  recertifications  of  the  continuing  need  for  intermit- 
tent leave.  See  Manuel  v.  Westlake  Polymers  Corp.,  No.  95- 
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3005U,  slip  op.  (^th  Cir.  Oct.  3,  1995).  The  court's  conclusion 
assumes  that  employers  will  always  get  enough  information 
early  on  about  the  employee's  condition,  from  either  the  em- 
ployee or  someone  calling  to  report  the  absence,  to  deter- 
mine if  the  absence  should  be  designated  as  FMLA  lea\e. 
To  ensure  this,  employers  should  ask  an  employee,  "Do  you 
have  a  serious  health  condition?  Are  you  requesting  time  off 
under  the  FMLA?" 

58.  29  U.S.C.A.  I  2612(e)(2)(A). 

59.60  Fed.  Reg.  2180,  2198  (1995). 

60.  60  Fed.  Reg.  2180,  2198  (1995). 

61.  29  U.S.C.A.  S  2612(b)(2).  According  to  the  act's  regu- 
lations, the  alternate  position  must  offer  pay  and  benefits 
equi\alent  to  the  employee's  pre\ious  |ob;  ho\\e\er,  the 
new  job  need  not  ha\e  equivalent  duties.  .Mso,  the  em- 
ployer may  transfer  the  employee  to  a  part-time  |ob  paying 
the  same  hourly  rate  and  benefits.  In  such  a  case,  the  em- 
ployer may  not  eliminate  benefits  otherwise  not  given  to 
part-time  employees.  But  employers  may  proportionately 
reduce  earned  benefits,  such  as  vacation  leave,  where  they 
normally  do  so  for  their  part-timers.  29  C.F.R.  |  825.204(c). 

62.  Estes  V.  North  Carolina  State  University.  89  N.C. 
App.  55.  365  S.E.2d  160(1988). 

63.G.S.  97-32, -32.1. 

64.  The  FML.A  and  workers'  comp  provide  a  few  statu- 
tory safeguards  for  employers  dealing  with  employee  fraud 
and  misrepresentation.  Under  the  FMLA.  the  employer  has 
the  right  to  den\  FML.-\  benefits  and  take  other  action 
(such  as  discipline)  against  an  employee  who  has  fraudu- 
lently obtained  FMLA  leave.  The  workers'  comp  makes  it 
a  criminal  offense  (Class  1  misdemeanor)  for  an  employee 
to  willfully  make  false  statements  to  obtain  benefits.  And. 
under  workers'  comp.  health  care  providers  are  subject  to 
civil  penalties  and  fines  for  fraudulent  medical  bills  and 
prov  iding  unnecessary  treatment  or  serv  ices. 

65.  -Although  light  or  modified  work  options  may  be 
viewed  as  reasonable  accommodations  under  the  AD.\.  the 
act  does  not  mandate  that  employers  establish  such  posi- 
tions to  accommodate  disabled  employees.  Employers  who 
have  created  light-duty  jobs  as  a  means  of  gradually  return- 
ing injured  employees  to  their  full  capacitv ,  should  make 
sure  the  jobs  are  temporary  and  that  this  limitation  is  clearly 
specified  prior  to  a  ]ob  assignment.  Otherwise,  the  em- 
ployee may  claim  a  permanent  entitlement  to  the  modified 
duty  position.  See,  e.g.,  Howell  v .  Michelin  Tire  Corp.  860 
F.  Supp.  1488  (NLD.  Ala.  1994). 

66.  29  C.F.R.  S  825.207(d)(2). 

67.  29  C.F.R.  I  825.207(d)(2). 

68.  29  C.F.R.  I  825.20S(b)(l).  In  some  cases,  the  employee 
may  be  out  briefly  and  return  to  work  before  the  employer 
can  determine  if  his  or  her  condition  was  also  cov  ered  bv  the 
FMLA.  The  Interim  Rules  prohibited  employers  from  retro- 
actively designating  leave  as  FMLA  covered  for  any  reason 
once  the  employee  returned  to  work.  The  DOL  revised  the 
Final  Rules  to  permit  an  employer  to  designate  leave  as 
FML.\  after  the  fact  if  the  employer  has  proxmonalh  desig- 
nated leave  (at  the  time  it  begins)  as  FMLA  leave  and  is 
awaiting  medical  certification;  or  the  employer  is  unaware 
that  some  or  all  of  an  absence  was  taken  for  an  FxMLA  rea- 
son and  learned  of  the  e\ent  after  the  employee  returns  to 


work,  provided  the  employer  designates  the  leave  within 
two  business  days  after  the  employee's  return.  29  C.F.R. 
\  825.208(2)(e)(I)  and  (2).  An  employee  may  request  that 
prior  absences  be  designated  retroactively  as  FMLA  leave, 
prov ided  he  or  she  notifies  the  emplover  w ithin  tw o  business 
davs  of  returning  to  work  that  an  absence  was  for  an  FML.A 
reason.  29  C.F.R.  %  S25.208(2)(e)(I)  and  (2). 

69.  29  C.F.R.  I  825.207(d)(2). 

70.  See  Mastroianni  and  Fram,  "The  Familv  and  Medi 
cal  Leave  Act  and  the  .Americans  with  Disabilities  .Act,"  553. 

71.  See  applied  m  lohnson  v.  Builder's  Transport.  Inc.  79 
N.C.  App.  721,  340  S.E.2d  515  (1986);  Conklin  v.  Carolina  Nar- 
row Fabrics  Company,  113  N.C.  .App.  542, 439  S.E.2d  239  (1994). 

72.  G.S.  95-240  through  -245. 

73.  G.S.  95-241(b). 

74.  EEOC  Tech.  Assist.  Man.,  p.  S-37,  pt.  LX-3  (There  is 
a  very  limited  exception  allowing  exclusion  of  employees 
who  would  pose  a  significant  risk  of  substantial  harm  to 
themselves  or  others.  This  determination  must  be  made  on 
an  individualized  assessment  of  the  employee's  present  abil- 
ity to  safely  perform  essential  functions.  Even  where  such 
a  risk  exists,  the  employer  may  ha\  e  to  make  a  reasonable 
accommodation  if  that  w  ould  eliminate  the  risk  or  reduce 
it  to  an  acceptable  level.). 

75.  42  U.S.C.A.  ^^  12,111(9);  29  C.F.R.  pt.  1630  app. 
I   1630.2(0). 

76.  29  U.S.C.A.  ^  2614. 

77.  29  C.F.R.  S  825.216. 

78.  It  might  seem  contradictory  that  an  employee  could 
be  permanentlv  and  totally  disabled  for  workers'  comp  pur- 
poses and  simultaneously  claim  under  the  .AD.A  that  he  or 
she  is  able  to  do  the  job  w  ith  reasonable  accommodations. 
One  court  reached  this  conclusion.  Finding  that  the 
plaintiff's  representations  about  her  medical  condition  m  a 
prior  workers'  compensation  proceeding  did  conflict  with 
her  subsequent  .AD.A  claim  that  she  could  perform  the  es- 
sential functions  of  her  position,  the  U.S.  District  Court  for 
the  Eastern  District  of  North  Carolina  granted  summary 
judgment  in  favor  of  the  employer.  See  Reigel  v.  Kaiser 
Foundation  Health  Flan  of  North  Carolina,  859  F.  Supp.  963 
(E.D.N.C.  1994). 

79.  29  C.F.R.  5;  825.214(b). 

80.  Suppose  the  employer  cannot  reinstate  the  emplovee 
as  he  or  she  continues  to  be  unable  to  perform  the  job,  and 
the  employer  cannot  continue  to  hold  the  position  open. 
What  then  is  the  employee's  status?  Unfortunately,  the 
employee  faces  the  loss  of  a  job.  If  the  condition  is  covered 
by  workers'  comp,  the  employee  mav  be  eligible  for  lifetime 
benefits  for  a  permanent  total  disability.  If  the  condition  is 
not  work-related,  many  North  Carolina  public  employees 
w  ill  be  able  to  offset  some  of  their  financial  loss  by  obtain- 
ing long-term  disability  benefits  under  the  North  Carolina 
Teachers'  and  State  Employees'  Retirement  S\  stem  or  the 
Local  Government  Employees'  Retirement  System. 

SI.  For  guidance  on  the  .AD.A,  contact  the  EEOC's  re- 
gional offices  at  (919)  856-4022  (Raleigh)  or  (7()4)  567-7100 
(Charlotte);  for  the  FMLA,  contact  the  U.S.  Dept.  of 
Labor's  regional  offices  at  (919)  790-2741  (Raleigh)  or  (704) 
344-6299  (Charlotte);  and  for  workers'  comp,  call  the  N.C. 
Industrial  Commission  at  (919)  733-4820  (Raleigh).  [1 
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Evaluating 
Court-Ordered  Mediation 

Stevens  H.  Clarke,  Elizabeth  D.  Ellen,  and  Kelly  McCormick 


Jn  1 991  legislation  was  passed  requiring  i^orth  Caro- 
lina's Administrative  Office  of  the  Courts  fAOQ 
to  conduct  a  pilot  program  of  court-ordered  mediated 
settlement  conferences  (MSCs).  The  program  encom- 
passed superior  court  civil  lawsuits  in  eight  judicial  dis- 
tricts comprising  thirteen  counties.'  The  legislation 
forbade  any  expenditure  of  state  funds  for  either  the 
program  or  its  evaluation.  Funding  came  from  the 
State  fustice  Institute,  a  private  nonprofit  agency,  as 
well  as  from  private  grants  obtained  by  the  North  Caro- 
lina Bar  Foundation.-  The  1991  legislation  required 
the  AOC  to  investigate  whether  the  program  "[made] 
the  operation  of  the  superior  courts  more  efficient,  less 
costly,  and  more  satisfying  to  the  litigants."  At  the 
AOC's  request,  the  Institute  of  Government  con- 
ducted an  evaluation  of  the  MSC  program  using  data 
from  direct  observations,  local  court  records,  question- 
naires and  intervicMS  with  litigants  and  attorneys,  and 
the  AOC's  civil  case  database. 

The  following  article  outlines  the  authors'  evaluation 
of  this  pilot  program.'  An  earlier  article  in  Popular  Go\  - 
ernmcnt  described  the  operation  of  the  program.'' 


The  MSC  Pilot  Program 

In  the  eight  pilot  districts,  the  North  Carolina  Su- 
preme Court's  rules  authorized  senior  resident  judges 
to  order,  in  contested"  cases,  a  mediated  settlement 
conference  that  the  parties,  their  attorneys,  and  rep- 


resentatives of  their  insurance  companies  were  com- 
pelled to  attend.''  All  civil  cases  were  eligible  for  the 
program  except  those  involving  actions  for  extraordi- 
nary writs.  .\  majority  (55.6  percent)  of  cases  subject 
to  the  program  involved  negligence  suits  (primarily 
motor  \  chicle  negligence).  Other  cases  involved  con- 
tractual disputes;  collection  on  accounts;  real  property 
disputes;  issues  regarding  wills,  trusts,  and  estates;  and 
other  ci\il  matters. 

Mediators  were  experienced  attorneys  certified  by 
the  .\OC  after  completing  forty  hours  of  approved 
training;  their  fees  were  paid  by  the  parties  in  each 
case.  Parties  could  choose  their  own  mediator,  but  if 
they  failed  to  do  so  (as  they  did  in  most  cases  we  stud- 
ied), the  senior  resident  judge  made  the  selection  from 
a  list  of  certified  mediators. 


Results  of  the  Study 

Much  of  our  analysis  focused  on  three  "intensive 
study"  counties — Cumberland,  Guilford,  and  Surry.  In 
these  counties,  cases  filed  from  March  1992  through 
lanuarx  1995  were  randomly  assigned  to  either  a  Me- 
diation Group  (eligible  to  be  ordered  to  conduct 
MSCs)  or  a  Control  Group  (excluded  from  MSCs). 
For  additional  comparison,  we  used  a  Preprogram 
Group:  a  sample  of  civil  cases  filed  in  1989  in  the 
three  intensive-study  counties,  three  years  before  the 
MSC  program  began.  The  cases  in  the  Preprogram 
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Group  would  ha\e  been  eligible  for  the  MSC  program 
if  it  had  existed  at  the  time.'' 

There  were  741  cases  in  the  intensive-study  county 
sample,  722  of  which  had  been  closed  (reached  court 
disposition)  before  our  analysis  was  performed,  and  19 
of  which  remained  open  at  that  time.  These  "41  cases 
were  assigned  to  the  three  groups  as  follows  (the  num- 
ber of  closed  cases  is  shown  in  parentheses):  Prepro- 
gram Group — 245  (242)  cases;  Control  Group — 244 
(23^)  cases;  and  Mediation  Group — 2^4  (245)  cases." 

In  other  anahsis,  we  combmed  data  on  cases  in  the 
Mediation  Group  from  the  three  intensi\e-stud\' coun- 
ties w  ith  data  from  a  sample  of  cases  filed  m  Fors\  th 
County  in  1992-95,  a  total  of  104  of  w  hich  had  reached 
disposition  before  our  analysis  was  performed.  (In 
Fors\th  Count\  all  contested  cases  were  eligible  for 
mediation;  no  control  group  w  as  created  there.)  This 
foiir-count\-  dataset  is  broadh-  representatn  e  of  the 
MSC  pilot  program  in  the  thirteen  pilot  counties. 
Cumberland,  Forsyth,  Giulford,  and  5urr\"  counties 
normally  handle  about  three-fourths  of  all  superior 
court  ci\il  cases  filed  in  those  thirteen  counties. 


Statistical  Significance 

\\  e  performed  generalh  recognized  tests  of  statis- 
tical significance  on  man\"  comparisons  of  propor- 
tions, means,  and  medians.  When  we  sa\  that  a 
difference  we  obser\ed  was  statisticalh-  significant, 
this  means  that  the  difference  was  \  er\  unlikeh — w  itli 
a  probabilitx  of  less  than  5  percent — to  be  the  result 
of  random  \ariation  in  sampling.  That  is,  it  is  unlikeK 
to  have  occurred  unless  there  was  a  true  difference 
among  the  compared  samples  in  the  underh  ing  popu- 
lation of  cases  from  which  the  samples  w ere  drawn. 
When  we  say  that  an  obser\  ed  difference  is  not  statis- 
ticalh- significant,  this  means  that  we  cannot  dismiss 
the  possibilit}'  that  the  obser\  ed  difference  occurred 
simph  b\-  random  \ariation  in  sampling.  Observed 
differences  that  are  not  statisticalh  significant  are 
considered  unreliable  or  inconclusive.'" 


Mediation  Compared  with 
Conventional  Settlement 

In  cases  in  our  studv,  MSCs  lasted  up  to  10.5  hours, 
with  a  median*'  time  of  2.5  hours;  most  required  onlv 
a  single  session  (14.4  percent  went  bevond  one  ses- 
sion). The  attornev  s  did  most  of  the  negotiating,  fre- 


quentlv  caucusing  (holding  separate  meetings)  w  ith 
the  mediator  and  communicating  with  each  other 
through  the  mediator.  Although  litigants  did  little  di- 
rect negotiating,  their  attornevs  submitted  possible 
settlement  offers  or  demands  to  them  for  approval. 
Mediators  often  explained  the  process  to  the  litigants 
and  gave  them  opportunities  to  express  personal  con- 
cerns that  went  bevond  stricth  legal  issues.  Litigants 
had  the  opportunity  to  communicate  with  the  other 
side  directly  as  well  as  through  the  mediator. 

Superior  court  civil  cases  are  commonlv'  resolved 
through  conv  entional  (unmediated)  settlement  nego- 
tiation. Although  we  did  not  observ e  such  negotiation, 
conversations  w  ith  law  vers  and  other  observ  ers  clearlv- 
suggest  that  conv  entional  settlement  negotiation  dif- 
fers from  mediated  settlement  in  several  respects.  First, 
conv  entional  settlement  is  protracted,  usuallv  lasting 
months  or  ev  en  v  ears;  mediation  is  usualK  completed 
in  one  sitting.  Second,  in  conv  entional  settlement  the 
parties  and  their  attorneys  usuallv  do  not  meet  and  ne- 
gotiate face  to  face  in  the  same  setting;  instead,  attor- 
nev  s  make  offers  and  counteroffers  ov  er  the  telephone 
or  by  letter  and  relay  them  to  their  clients.  Third,  con- 

V  entional  settlement  does  not  use  a  neutral  facilitator 
as  does  a  mediated  settlement.  Fourth,  litigants  in  con- 

V  entional  settlement  have  few  opportunities  to  com- 
municate w ith  the  other  side  without  an  intermediarv. 


Participation  in  MSCs 

Despite  initial  expectations  of  the  program  plan- 
ners that  most  eligible  contested  cases  would  go  to 
mediated  conferences,  onlv  49  percent  actuallv  did  so 
(see  Figure  1).'-  One-fourth  did  not  receive  MSC  or- 
ders, usuallv-  because  thev  reached  conv  entional  (un- 
mediated) settlement  relatively  early.  Another  fourth 
were  ordered  to  mediate  but  did  not  do  so;  most  of 
these  settled  conventionallv  before  the  deadline  to 
mediate  (the  rest  w  ent  to  trial  or  were  disposed  of  in 
other  w  av  s  before  the  deadline).  \\  hen  mediated  con- 
ferences were  held,  44  percent  resulted  in  a  settle- 
ment (almost  always  resolving  all  issues),  while  56 
percent  ended  when  the  mediator  declared  that  an 
impasse  had  been  reached.  Although  impasse  cases 
were  more  likelv  to  go  to  trial  than  the  av  erage  con- 
tested case,'"  most  of  them  eventually  reached  con- 
V  entional  settlement  despite  the  impasse  at  mediation. 

Conv  entional  settlement  negotiation  persisted  de- 
spite the  MSC  program.  Excluding  cases  in  the  Con- 
trol and  Preprogram  groups,  6S  percent  of  settlements 


34 


PorUL.-\R  GOXERNMENT     Fall  1995 


in  Cumberland,  Forsvth,  Guilford,  and  Surry  counties 
were  con\ entional,  not  mediated. 

Percentages  of  eligible  cases  that  actually  partici- 
pated in  an  JNISC  varied  widely  among  the  four  coun- 
ties, from  30.7  percent  in  Cumberland  to  73.7  percent 
in  Surry.  Yet  the  "success  rate" — the  percentage  of 
mediations  that  ended  in  settlement — was  about  the 
same  (41.5  to  50.0  percent)  across  the  four  counties. 
This  suggests  that  increasing  the  MSC  program  par- 
ticipation in  counties  where  it  is  low  would  not  affect 
the  success  rate. 


Case  Outcomes 

Mediation  did  not  affect  case  outcomes  in  terms  of 
money  or  other  relief  received  by  the  parties.  The 
Control  Group  and  Mediation  Group  did  not  differ 
significantly  in  case  outcomes.  Also,  comparing  medi- 
ated settlement  with  conventional  settlement  showed 
little  difference  in  case  outcomes.  Howe\er,  both  con- 
\entional  and  mediated  settlement  had  outcomes  that 
were  quite  different  from  trial.  Plaintiffs  who  settled, 
with  or  w ithout  mediation,  were  more  likely  to  receive 
.some  money  than  plaintiffs  who  went  to  trial.  The 
proportions  of  plaintiffs  who  received  money  were 
about  the  same  for  mediated  settlement  (88  percent) 
and  con\entional  settlement  (83  percent),  but  were 
much  lower  for  trial  (53  percent).  Plaintiffs  could  get 
more  money  at  trial  if  they  were  w  illing  to  take  the 
risk  of  a  zero  recovery.  Including  zero  amounts,  the 
average  amount  received  at  trial  (S58,451)  was  greater 
than  the  average  received  in  either  mediated  settle- 
ment ($37,673)  or  conventional  settlement  (534,364). 


Disposition  Time 

Comparison  of  the  Mediation  Group  with  both 
the  Control  and  Preprogram  groups  indicated  that 
the  MSC  program  reduced  the  median  filing-to- 
disposition  time  in  contested  cases  by  about  seven 
weeks — from  407  days  in  the  combined  Preprogram 
and  Control  groups  to  360  days  in  the  Mediation 
Group  (Figure  2).  The  program  apparently  directly 
affected  the  disposition  time  of  cases  that  mediated 
successfully  and  also  indirectly  affected  the  time  by 
spurring  earlier  conventional  settlement. 

Where  cases  v\ere  not  exposed  to  the  MSC  pro- 
gram, the  normal  median  time  to  reach  a  con\  entional 
settlement  was  about  380  days  from  filing  to  disposi- 


Figure  1 

MSC  Program:  Participation  and  Case  Outcome 

(Cumberland,  Forsyth,  Guilford,  and  Surry  Counties) 
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Figure  2 

Median  Time  from  Filing  to  Disposition  (in  Days) 

for  Preprogram,  Control,  and  Mediation  Groups 

(Cumberland,  Guilford,  and  Surry  Counties) 


378.0    381.0 


!     I  Preprogram  Croup 
|_3  Control  Croup 
I  Mediation  Group 


All  Cases 


Settled  Cases 


tion  (378  days  in  the  Preprogram  Group  and  381  days 
in  the  Control  Group). '^  In  the  Mediation  Group,  in- 
cluding both  mediated  and  conventional  settlement, 
the  median  time  was  329  days — about  two  months  less 
than  in  the  comparison  groups.  In  the  Mediation 
Group,  for  mediated  settlement  the  median  time  was 
315  days  and  for  conventional  settlement,  the  time  was 
363  days.'"  Thus  both  forms  of  settlement  (mediation 
and  conventional)  tended  to  occur  faster  (with  a 
shorter  median  time)  w  hen  these  cases  were  exposed 
to  the  MSC  program. 
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Settlement  versus  Trial 

The  MSC  program  e\identK  did  not  affect  the 
overall  probability  of  settlement  in  contested  cases. 
Figure  3  shows  the  percentages  of  cases  in  the  Prepro- 
gram, Control,  and  Mediation  groups  that  (1)  settled 
at  mediation,  (2)  settled  conxentionally,  (3)  went  to 
trial,  and  (4)  reached  other  dispositions."'  The  Prepro- 
gram and  Control  groups'  cases  (which  were  not  ex- 
posed to  court-ordered  mediation)  had  a  con\  entional 
settlement  rate  determined  from  court  records  that 
was  about  65  percent.  Eighteen  (18.0)  percent  of  the 
Mediation  Group's  cases  (which  were  exposed  to 
court-ordered  mediation)  settled  in  mediation  and 
another  47.8  percent  settled  conventionally,  produc- 
ing a  total  settlement  rate  of  65.8  percent — the  same 
as  in  the  Preprogram  and  Control  groups.' 

Also,  the  program  did  not  significantly  reduce  the 
trial  rate,  v\hich  was  12.0  percent  in  the  Preprogram 
Group,  9.8  percent  in  the  Control  Group,  and  9.4  per- 
cent in  the  Mediation  Group.  \\  e  therefore  con- 
cluded that  the  cases  that  settled  in  mediation  w  ould 
have  settled  con\entionally  in  the  absence  of  the 
MSC  program,  and  the  program  did  not  di\ert  cases 
from  trial. 


Motions,  Orders,  and  Judges'  Time 

Court  record  data  did  not  indicate  that  the  MSC 
program  reduced  court  workload  in  terms  of  the  num- 
bers of  motions  processed  b\"  judges  and  orders  issued 
by  judges  or  clerks.  However,  several  senior  resident 
judges  said  that  the  program  freed  judges'  time  by  en- 
couraging earlier  settlement,  thus  reducing  the  num- 
ber of  cases  that  were  placed  on  trial  calendars  and 
that  ended  up  settling  at  the  last  minute.  While  our 
study  did  not  provide  an  independent  confirmation  of 
this  assertion,  it  makes  sense  in  light  of  our  finding 
that  the  program  hastened  settlement. 


Litigants'  Satisfaction  with  Their  Cases 

Litigants  who  participated  in  mediated  settlement 
conferences  generally  spoke  fa\  orabh  of  the  experi- 
ence. Most  said  they  thought  highly  of  the  mediators 
and  felt  the  procedures  were  fair.  Most  participants 
indicated  that  the\  understood  what  was  going  on  and 
had  a  chance  to  tell  their  side  of  the  stor\ .  They  also 
thought  that  the  conferences  were  the  best  wav  to 


handle  cases  like  theirs  and  would  recommend  the 
program  to  a  friend. 

However,  this  sense  of  satisfaction  with  MSCs  did 
not  affect  litigants'  overall  satisfaction  with  their  cases. 
In  other  words,  although  most  litigants  thought  that 
mediation  w  as  worthwhile,  they  might  have  been  less 
than  satisfied  with  other  aspects  of  the  litigation  pro- 
cess. To  put  it  another  way,  although  people  like  me- 
diation, it  may  not  make  them  feel  any  better  about 
accidents,  contract  disputes,  and  lawsuits  (we  mea- 
sured satisfaction  by  forming  scores  based  on  litigants' 
responses  to  a  variety  of  specific  questions).  There  was 
no  significant  difference  in  satisfaction  scores  be- 
tween the  Mediation  Group  and  Control  Group,  with 
respect  to  either  case  outcomes  and  procedures  or 
costs  and  time. 

Plaintiffs  who  settled — with  or  without  media- 
tion— were  more  satisfied  with  their  entire  cases  than 
were  those  who  went  to  trial.  For  defendants,  the  re- 
\erse  was  true;  those  who  settled  were  less  satisfied 
than  those  who  w  ent  to  trial.  (These  findings  might  be 
because  plaintiffs  were  more  likely  to  receive  money 
at  settlement  than  at  trial,  and  defendants  were  more 
likeK  to  lose  mone\.)  But  there  were  no  significant 
differences  in  entire-case  satisfaction  between  medi- 
ated and  con\  entional  settlement. 

For  plaintiffs,  participating  in  MSCs  carried  a  cer- 
tain risk:  Those  who  participated,  reached  impasse, 
and  later  reached  a  conventional  settlement  were 
even  less  satisfied  v\ ith  their  entire  cases  than  were 
those  w  ho  w  ent  to  trial.  It  mav  be  that  going  through 
an  unsuccessful  mediation,  even  if  one  settles  e\entu- 
ally,  is  more  frustrating  than  going  through  a  trial. 


Litigants'  Costs  Compared 

The  MSC  program  mav  ha\e  produced  savings  for 
litigants,  but  our  results  on  this  issue  must  be  consid- 
ered inconclusive.  For  plaintiffs,  av  erage  attorney  fees 
and  costs  were  S6,717  for  mediated  settlement,  59,667 
for  conventional  settlment,  and  530,146  for  trial 
(see  Figure  4).'-  For  defendants,  these  averages  were 
54,507,  58,072,  and  513,238,  respectively.  These  ob- 
served differences  were  large,  but  were  not  statistically 
significant  with  regard  to  mediated  settlement  \ersus 
either  conventional  settlement  or  trial.  Neither  were 
the  differences  significant  when  comparing  the  entire 
Mediation  and  Control  groups.  Thus  the  observed  dif- 
ferences could  well  have  been  due  to  random  varia- 
tion (see  the  explanation  of  statistical  significance  on 
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page  34).  Also,  they  could  have  been  due  to  the  inher- 
ent characteristics  of  litigants  or  cases  rather  than  to 
modes  of  disposition.  For  example,  the  cases  that 
tended  to  reach  mediated  settlement  may  have  been 
less  complex  than  other  cases,  or  their  litigants  may 
have  been  less  stubborn,  and  therefore  may  have  in- 
volved less  work  for  attornevs. 


Compliance  with  Settlements  and  Judgments 

The  program  e\identl\'  had  no  effect  on  parties' 
compliance  with  what  they  agreed  to  pay  or  do  in 
settlements  or  what  was  required  of  them  by  verdicts 
or  other  court-imposed  awards.  Although  we  did  see 
that  compliance  was  much  higher  with  settlements 
than  with  trial  verdicts,  mediated  and  conventional 
settlement  had  the  same  level  of  compliance,'"  which 
was  quite  high;  in  most  cases,  the  parties  would  not 
sign  an  agreement  unless  prompt  compliance  was  as- 
sured. The  compliance  rate  was  the  same  in  the  Me- 
diation and  Control  groups. 


Figure  3 

Mode  of  Disposition  Compared 

for  Preprogram,  Control,  and  Mediation  Croups 

(Cumberland,  Guilford,  and  Surry  Counties) 


Preprogram  Group 

(N=242) 


Control  Group 

lN=235) 


H  Mediated  settlement 

■  Conventional  settlement 

■  Trial 

I     I  Other  disposition 


Mediation  Group 

(N=245) 


Lawyers'  Attitudes  toward  Program 

A  survey  of  attorneys  in  the  thirteen  pilot  counties, 
as  well  as  of  certified  mediators  statewide,  found  that 
almost  all  favored  continuing  the  program,  and  three- 
fourths  wanted  it  expanded  beyond  the  pilot  districts. 
Most  had  favorable  views  regarding  the  program — for 
example,  most  believed  that  mediators  were  fair  and 
that  the  program  reduced  the  likelihood  of  trial  and 
hastened  settlement.  Attorneys  who  were  certified 
mediators  were  somewhat  more  favorable  than  ^A'ere 
nonmediator  attorneys. 


Conclusions  and  Suggestions 

One  reaction  to  our  study's  results — a  reasonable 
one,  in  our  view — may  be  that  the  MSC  program  is 
working  well  enough.  Litigants  who  attend  MSCs  gen- 
erally are  satisfied  with  the  experience,  and  attorneys 
overwhelmingly  favor  it.  The  program  definitely  short- 
ens disposition  time  and  may  reduce  attorney  costs. 
Judges  believe  it  saves  their  time.  It  costs  the  court 
system  virtually  nothing.  Therefore,  why  not  continue 
it  as  is? 

On  the  other  hand,  our  findings  may  show  to  some 
that  the  program  needs  improvement  and  further  test- 


Figure  4 
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ing.  More  participation  in  MSCs,  and  at  an  earlier 
stage,  might  help  the  program  further  reduce  dispo- 
sition time,  court  workload,  and  litigants'  costs.  Also, 
more  participation  would  bring  more  litigants  into  a 
process  that  has  satisfied  most  participants.  If  the 
court  system  wishes  to  increase  and  hasten  MSC  par- 
ticipation, the  study's  results  suggest  that  this  could 
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be  done  b\  tightening  the  program's  current  rules  and 
by  strengthening  the  court's  management  of  the 
program. 

Shortening  the  time  for  the  court  to  order  an  MSC 
would  be  one  possible  rule  change.  The  current  rules 
set  no  limit,  allowing  the  senior  resident  judge  to  is- 
sue the  order  an}'  time  after  the  defendant's  deadline 
to  file  an  answer.- '  This  change  could  replace  con\en- 
tional  settlement  with  mediation  in  many  cases  that 
now  settle  before  the\'  are  ordered  to  mediate  or  be- 
fore the  time  to  mediate  expires-'  — a  change  that 
would  be  desirable  if  court  administrators  belie\e  that 
mediation  is  an  inherenth"  better  procedure  for  settle- 
ment. Also,  reducing  the  order-to-conference  time 
could  replace  trial  with  mediation  in  some  cases  that 
currenth  go  to  trial  before  the  time  to  mediate  ex- 
pires, thus  freeing  the  time  that  judges  and  other 
court  officials  would  other\\ise  spend  on  those  trials. -- 
A  shorter  time  limit  could  sharph-  reduce  the  num- 
ber of  cases  that  currently  recei\e  an  unmediated  dis- 
position because  a  mediation  order  had  not  been 
issued. 

.\nother  possible  rule  change  would  be  to  shorten 
the  maximum  time  from  issuance  of  the  order  to  hold- 
ing the  MSC.  The  current  rule,  effecti\"e  October  1, 
1995,  pro\ides  that  the  conference  must  be  held  in  no 
less  than  120  days  from  the  order  and  in  no  more  than 
ISO  da}'s.-"  The  original  \'ersion  of  this  rule  required 
the  conference  to  be  held  no  later  than  60  da\'s  after 
the  court's  order,  but  this  limit  was  frequently  ex- 
ceeded; anah  sis  re\  ealed  that  the  median  time  from 
order  to  conference  was  77.0  da\'s.-" 

A  third  possible  rule  change  would  be  to  require 
that  no  trial  will  take  place  unless  the  parties  ha\e  first 
participated  in  a  mediated  settlement  conference. 
Close  to  half  of  trials,  according  to  our  data  from  the 
four  counties,  currently  take  place  without  an  MSC 
being  held.  Testing  a  no-trial-w  ithout-mediation  rule 
w  ould  show  whether  it  is  possible  to  reduce  the  trial 
rate  through  the  MSC  program. 

\^'e  also  belie\e  that  if  court  administrators  want  to 
increase  participation  in  MSCs,  more  acti\e  case  man- 
agement ma>'  be  necessar\'.  In  counties  that  had  rela- 
ti\ely  high  rates  of  participation  in  MSCs,  court 
administrators  w  ere  more  aggressu  e  and  persistent  in 
follow  ing  up  to  make  sure  that  deadlines  w  ere  met  for 
appointing  a  mediator  and  for  holding  the  mediated 
conference.  This  kind  of  inter\ention  ma\-  be  essen- 
tial to  increase  MSC  participation.  In  addition,  senior 
judges  need  to  make  it  clear  that  willful  failure  to 
mediate  will  result  in  the  use  of  authorized  sanc- 


tions.-' In  some  cases  at  present,  getting  the  parties 
to  the  table  within  the  time  the  MSC  order  allows 
seems  to  be  left  up  to  the  mediator,  although  arguably 
it  is  the  court's  responsibilit}'. 

In  responding  to  our  preliminar\  talks  on  the  study, 
some  judges  and  attorne\  s  ha\  e  been  skeptical  about 
the  idea  of  increasing  participation  in  MSCs  through 
shorter  deadlines  and  more  intensne  case  manage- 
ment. In  their  \'iew,  cases  settle  depending  primariK 
on  factors  outside  the  court's  control.  They  are  con- 
cerned that  if  cases  are  brought  into  mediation 
sooner,  some  will  fail  to  reach  settlement  in  mediation 
because  the\"  are  not  "read}'  to  settle."  As  the\'  see  it, 
making  MSCs  happen  faster  and  more  often  would 
lose  more  mediated  settlements  than  it  would  gam. 

But  a  different  \"iew  underlies  the  MSC  program: 
B\"  changing  court  procedures,  it  is  possible  to  encour- 
age parties  to  settle  earlier  in  a  substantial  number  of 
cases.  This  \  iew  recei\es  support  in  the  findings  of 
this  stud}".  First,  the  MSC  program  shortened  settle- 
ment times  in  both  mediated  and  con\entional  settle- 
ment, without  reducing  the  o\eran  settlement  rate. 
Second,  the  "success  rate"  at  mediation  was  the  same 
in  high-participation  counties  as  in  low-participation 
counties. 

Regardless  of  which  \  iew  is  correct — both  ma}  be 
partial!}  correct — it  w  ould  be  easy  to  see  whether  in- 
creased participation  produces  a  net  gain  or  net  loss 
in  mediated  settlement.  If  the  court  s}"stem  wants  to 
increase  participation  and  adopts  changes  such  as 
those  we  ha\e  suggested,  it  would  be  necessar}"  to 
keep  data  onl}-  on  the  number  of  eligible  cases,  the 
number  of  MSCs  that  occur,  and  the  number  of  these 
conferences  that  settle. 

Although  our  stud}  suggests  that  the  MSC  pro- 
gram has  not  been  as  successful  as  its  ad\  ocates  ma} 
ha\"e  expected,  its  results  should  not  be  greeted  with 
discouragement.  The  MSC  program  is  the  first  in- 
stance in  which  the  state  has  experimented  on  a  broad 
scale  with  alternati\e  dispute  resolution  in  large  ci\ il 
cases.  The  state's  earlier  experiment  with  court- 
ordered  arbitration  was  more  successfuk  but  that  pro- 
gram concerned  much  smaller  ci\"il  cases  with  claims 
limited  to  815,000  (two-thirds  were  under  S3, 000),  in- 
\  ohing  mostl}'  contractual  or  bill-collection  matters.-^ 
The  MSC  program  handles  cases  that  are  much  more 
difficult  with  respect  to  legal  issues,  complexit}'  of 
evidence,  and  size  and  t}"pe  of  claims.  ^^  e  hope  that 
the  results  of  this  stud}'  will  encourage  further  care- 
ful planning  and  testing  to  impro\e  the  ci\ il  justice 
s\stem  in  North  Carolina. 
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Notes 

1.  The  legislation  was  codified  as  N.C.  Gen.  Stat.  \  7.^- 
58(a).  The  eight  original  pilot  districts  (chosen  by  the  AOC) 
were  6-\  (Halifax  County);  12  (Cumberland  County);  13 
(Bladen,  Brunswick,  and  Columbus  counties);  15B  (Orange 
and  Chatham  counties);  IS  (Guilford  County);  21  (Fors\th 
County);  17B  (Surry  and  Stokes  counties);  and  SOB 
(Haywood  and  lackson  counties).  Later,  in  1994,  the  pro- 
gram was  expanded  to  include  four  additional  districts  and 
counties:  26  (Mecklenburg  County),  28  (Buncombe 
County),  8B  (Wayne  County),  and  10  (Wake  County).  Most 
recently,  in  1995  N.C.  Sess.  Laws  ch.  500,  the  General  As- 
sembly authorized  expansion  of  the  program  statewide  "as 
soon  as  practicable."  Our  stud\  dealt  only  v\ith  the  original 
eight  pilot  districts  (thirteen  counties). 

2.  We  are  grateful  for  the  support  of  the  grantors, 
which  include  the  State  lustice  Institute  (a  private  non- 
profit agency);  the  lOLT.A  Board  of  Trustees;  the  North 
Carolina  Bar  Foundation  Endowment;  the  Broyhill  Family 
Foundation;  and  the  Hanes  Family  Foundation.  Neither  the 
^orth  Carolina  Bar  Association  nor  any  of  the  grantors  is  re- 
sponsible for  any  of  the  statements  or  data  in  this  report. 

3.  For  more  information,  see  the  authors'  final  report 
on  the  study:  Court-Ordered  Civil  Case  Mediation  in  North 
Carolina:  An  Evaluation  of  Its  Effects  (Chapel  Hill,  N.C: 
Institute  of  Go\  ernment.  The  Uni\  ersity  of  North  Carolina 
at  Chapel  Hill,  forthcoming). 

4.  Elizabeth  D.  Ellen,  Kelly  McCormick,  and  Stevens 
H.  Clarke,  "A  Pilot  Program  in  Court-Ordered  Mediation," 
Popular  Government  60  (Winter  1995):  2-11.  North  Carolina 
also  is  testing  court-ordered  mediation  of  child-custody  dis- 
putes [see  Leslie  C.  Ratliff,  "A  Case  Study  in  Child-Custody 
Mediation."  Popu/dr  Government  60  (Winter  1995):  2,  12-23]. 

T.  -\  contested  case  is  one  in  which  the  defendant 
files  an  "answer"  disputing  liability.  If  the  defendant  does 
not  contest  liability,  there  is  no  need  to  order  the  case  to 
mediation. 

6.  North  Carolina  Supreme  Court,  Rules  Implementing 
Court  Ordered  Mediated  Settlement  Conferences  (1991) 
(hereinafter  MSC  Rules). 

7.  In  the  Control  Group,  a  small  amount  of  departure 
from  the  study  design  occurred.  .MSCs  took  place  in  5.5 
percent  of  Control  Group  cases.  Most  of  these  cases  (ten  of 
thirteen)  were  ordered  to  MSCs  by  senior  judges,  presum- 
ably because  the  parties  requested  the  orders;  all  reached 
settlement  at  MSCs,  suggesting  that  these  cases  would  have 
settled  anyway.  For  reasons  explained  in  the  final  report 
(see  note  3),  we  belie\e  that  this  departure  had  \ irtually  no 
effect  on  the  Control  Group  as  a  whole  and  thus  did  not 
compromise  the  study's  findings. 

8.  In  the  Preprogram  Group  (cases  filed  in  1989),  al- 
though the  MSC  program  did  not  exist  for  se\cral  years 
after  the  cases  were  filed,  the  court  ordered  one  especially 
slow  case  to  mediation.  This  case  went  to  an  MSC  (result- 
ing in  settlement)  in  February  1993,  nearh  four  years  after 
it  was  filed.  We  excluded  this  single,  quite  unusual  case 
from  the  Preprogram  Group. 

9.  In  analyzing  median  filing-to-disposition  times,  we 
included  the  open  cases,  because  they  were  followed  up 


well  be\'ond  the  computed  medians  for  their  groups  and 
thus  did  not  distort  the  calculations.  In  other  analysis,  we 
used  only  the  closed  cases. 

10.  Often  there  is  confusion  about  statistical  signifi- 
cance. It  is  not  simpK  a  matter  of,  say,  the  number  of  per- 
centage points  by  which  two  proportions  differ  or  the 
amount  by  which  two  averages  differ.  Rather,  statistical  sig- 
nificance involves  both  the  sizes  of  the  samples  of  cases  or 
litigants  being  compared  and  the  amount  of  variation  in 
each  sample.  The  observed  difference  in  percentages  may 
be  large,  but  this  means  little  if  one  or  both  of  the  samples 
are  quite  small — the  result  could  easily  be  just  an  accident  of 
sampling.  Or,  even  if  both  samples  are  sizable,  an  observed 
difference  in  means  may  not  be  significant  if  there  is  a  large 
degree  of  \  ariation  within  the  groups  being  compared. 

11.  The  median  of  a  set  of  values  is  the  midpoint.  A 
median  time  of  2.5  hours  means  that  in  half  of  the  cases, 
the  time  did  not  exceed  2.5  hours. 

12.  These  results  were  based  on  a  sample  of  349  closed 
contested  cases  subject  to  mediation  orders  in  the  four 
counties  (including  the  Program  Group  from  the  three 
intensi\e-stud\  counties  plus  the  Forsyth  County  cases). 
The  court  could  have  ordered  mediation  in  any  of  these  349 
cases.  Note  that  the  Preprogram  and  Control  groups  in  the 
three  intensive-study  counties  were  not  included  in  these 
calculations. 

13.  The  trial  r<itc  for  these  impasse  cases  was  16.7  per- 
cent, compared  with  8.0  percent  for  all  Mediation  Group 
cases. 

14.  These  calculations  omitted  the  very  few  cases  still 
open  when  our  data  collection  ended. 

15.  The  75th  percentile  filing-to-settlement  time  (i.e., 
the  time  within  which  75  percent  of  cases  settled)  also  was 
considerably  less  in  the  Mediation  Group  (458.0  days)  than 
in  either  the  Preprogram  Group  (511.5)  or  the  Control 
Group  (504). 

16.  Other  dispositions  included  summar\  judgment, 
judgment  on  the  pleadings,  and  dismissal  without  prejudice 
(dismissal  w ithout  prejudice  leaxes  the  case  open  for  further 
litigation,  but  often  the  plaintiff  does  not  pursue  it  further). 

17.  The  65  percent  settlement  rate  was  determined  from 
court  records,  and  slightly  undercounts  the  true  settlement 
rate,  which  probably  was  closer  to  72  percent.  Because 
court  records  did  not  indicate  whether  a  case  settled  (unless 
a  consent  judgment  was  entered,  which  rarely  occurred),  we 
applied  the  following  proxy  definition  of  settlement  to  court 
record  data:  ."K  case  was  considered  settled  if  court  records 
indicated  that  (1)  the  plaintiff  or  both  parties  filed  a  \olun- 
tar\'  dismissal  with  prejudice,  (2)  a  consent  judgment  was 
entered,  or  (3)  a  mediated  settlement  conference  was  held 
and  the  mediator's  report  indicated  that  a  settlement  oc- 
curred. .\nalysis  of  the  litigant/attorney  questionnaire  data, 
in  which  attorneys  and  litigants  more  accurately  identified 
cases  that  settled,  indicated  that  this  proxy  definition  cap- 
tured 90.7  percent  of  actual  settlements,  and  only  3.0  per- 
cent of  actual  settlements  did  not  meet  this  definition. 

18.  Normally,  fees  paid  to  mediators  were  included  in 
the  fees  that  attorneys  ch.irged  their  clients. 

19.  For  example,  the  rate  of  full  payment  of  money 
owed  was  90.9  percent  in  mediated  settlement,  86.9  percent 
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in  conventional  settlement  (\irtiiall\  the  same),  and  35.9 
percent  in  cases  that  ended  in  trial  ludgments. 

20.  MSC  Rules,  Rule  1(.\)(Z)  [formerly  Rule  1(b)].  The 
time  allowed  for  filing  of  the  answer  is  thirty  days  after  the 
defendant  is  ser\ed  with  notice  of  the  plaintiffs  action 
[North  Carolina  Rules  of  Civil  Procedure,  Rule  12(a)(1)]. 

21.  Data  on  549  cases  from  four  counties  (the  three 
intensive-study  counties'  Mediation  Group  plus  Forsyth 
County  cases)  indicate  that  45.5  percent  of  the  240  cases 
that  settled  did  so  without  a  mediated  settlement  confer- 
ence being  held. 

22.  Of  the  2S  trials  among  the  549  cases  in  the  four- 
county  sample,  46.4  percent  took  place  without  an  MSC 
being  held. 

25.  MSC  Rules,  Rule  5(b),  as  amended  effective  Octo- 
ber 1,  1995. 

24,  Court  records  showed  that  often  parties  successfully 
requested  the  courts  to  issue  extensions  beyond  the  limit 
set  in  the  initial  MSC  order  and  even  bevond  the  60-day 
limit  and  the  ISO-day  limit.  Both  the  original  \ersion  of  the 
rules  [Rule  1(c),  permitting  the  court  to  grant  a  motion  to 
"defer  the  conference"]  and  the  current  \ersion  of  the  rules 
[Rule  5(c),  allow  ing  the  court  to  grant  a  motion  to  "extend 
the  deadline  for  completion  of  the  conference"]  pro\ided  a 


wa\  of  extending  the  time  for  holding  the  conference  be- 
yond what  was  set  in  the  court's  initial  order.  It  is  unclear 
w hcther  these  pro\ isions  really  were  intended  to  authorize 
ludges  to  let  conferences  be  postponed  beyond  the  time 
limit  of  Rule  5(b). 

25.  Under  MSC  Rules,  Rule  5,  the  resident  or  presiding 
judge  may  punish  a  party  for  a  failure-to-attend  a  duly- 
ordered  MSC  without  good  cause  by  imposing  attorney 
fees,  mediator's  fees,  and  expenses  incurred  by  persons  at- 
tending the  conference;  by  punishing  for  contempt  of 
court;  or  by  imposing  any  other  sanction  authorized  by  Rule 
57(b)  of  the  North  Carolina  Rules  of  Civil  Procedure.  .Al- 
though our  study  suggests  that  enforcement  of  MSC  orders 
was  not  vigorous,  sanctions  have  been  used.  In  Triad  Mack 
Sales  and  Service,  Inc.,  \.  Clement  Brothers  Co.,  115  N.C. 
.App.  405,  458  S.E.2d  485  (1994),  the  North  Carolina  Court 
of  .Appeals  upheld  the  trial  judge's  entry  of  a  default  judg- 
ment against  a  defendant  for  failing  without  good  cause  to 
attend  an  MSC  ordered  in  Forsyth  County. 

26.  See  Stevens  H.  Clarke,  Laura  F.  Donnelly,  and 
Sara  .A.  Grove,  Court-Ordered  Arbitration  in  North  Caro- 
lina: An  Evaluation  of  Its  Ef'fects  (Chapel  Hill,  N.C:  Insti- 
tute of  Government,  The  Unnersits  of  North  Carolina  at 
Chapel  Hill,  1989).  M 
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Special  Series: 
Local  Government  on  the  Internet 


Part  Two: 
Electronic  Mailing  Lists 

Patricia  A.  Langelier 


Part  One  of  this  series  (see  the  Summer 
J  995  issue  of  Popular  Government)  ex- 
plained some  basics  about  the  Internet: 
what  you  can  get,  how  to  get  on,  and  how 
to  get  around.  It  also  introduced  many 
readers  to  NCINFO,  a  comprehensive  site 
for  North  Carohna  state  and  local  govern- 
ment resources  on  the  Internet.  NCINFO 
IS  a  joint  project  of  the  Institute  of  Gov- 
ernment, the  North  Carolina  League  of 
Municipalities,  and  the  North  Carolina 
Association  of  County  Commissioners.  It 
contams  pointers  to  executive,  legislative, 
and  judicial  sources  (state  and  federal), 
links  to  the  Association  of  Countv  Com- 
missioners, the  League  of  Municipalities, 
and  the  home  pages  of  North  Carohna 
cities  and  counties.  It  also  provides  access 
to  Institute  of  Government  resources,  in- 
cluding recent  articles  from  Popular  Gov- 
ernment (such  as  Part  One  of  this  series) 
and  School  Lav\-  Bulletin — as  well  as 
news,  weather,  online  library  catalogs  in 
North  Carohna  and  throughout  the  world, 
and  other  reference  material.  It's  available 
on  the  Internet  at  the  following  addresses: 

http://ncinfo.iog.unc.edu 

and 

gopher://ncinfo.iog.unc.edu 

In  Part  Two,  we'll  take  a  closer  look 
at  an  Internet  feature  known  as  elec- 
tronic mailing  lists;  we'll  explain  how  to 
participate  in  a  mailing  list  and  will  de- 


The  author  is  the  Institute  of  Government  librar- 
ian and  former  project  manager  for  NCINFO. 
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NCINFO  home  page 

scribe  some  mailing  lists  set  up  bv  the 
Institute  to  facilitate  cotninunication 
among  local  government  officials. 

David  Harris,  regional  cable  TV 
administrator  for  the  Piedmont- 
Triad  Council  of  Governments,  logs 
onto  the  Internet  first  thing  each  day  at 
work.  He  t|uitkly  runs  through  his  list- 
servs  (electronic  mailing  lists).  One  of 
these  listservs  is  operated  by  the  Federal 
Communications  Commission,  one  by 
the  Bell  telephone  systems,  and  one  by 
the  .Alliance  for  Community  Media.  In  a 
matter  of  minutes,  he  is  completely  up- 
to-date  on  new  FCC  rules  and  orders, 
the  current  lobbying  interests  of  the  tele- 
phone companies,  and  the  regulatory 


concerns  of  public,  educational,  and  gov- 
ernment-access channels  and  commu- 
nity TV  organizations.  If  he  discovers 
the  need  to  examine  federal  legislation, 
he  can  find  it  through  NCINFO. 

"I  made  up  my  mind  when  I  joined 
the  Internet,"  Harris  says,  "that  I  would 
use  it  for  easier  management  of  my 
time  and  for  ease  of  gathering  neces- 
sary information  for  my  work.  My  pro- 
fessional life  has  been  enhanced  in  that 
I  have  access,  in  a  faster  way,  to  job- 
related  information." 

Harris  is  in  the  first  wave  of  govern- 
mental professionals  who  use  elec- 
tronic mailing  lists  to  gain  immediate 
access  to  information  that  simply  was 
not  a\'ailable  before  the  Internet. 

What  Are  Mailing  Lists? 

Mailing  lists  are  based  on  a  simple 
idea:  sending  an  e-mail  message  to 
many  people  at  once.  When  you  e-mail 
a  message  to  one  person,  you  send  it  to 
that  person's  e-mail  address.  If  you 
wanted  to  send  that  message  to  several 
people,  you  could  send  it  to  each  one 
individually.  If  you  thought  you  might 
have  occasion  to  send  another  message 
to  that  same  group,  however,  you  could 
create  a  group  name  (called  an  "alias") 
that  includes  the  addresses  of  everyone 
in  the  group.  Then  with  one  e-mail  en- 
try you  could  send  the  same  message  to 
everyone  on  the  list. 

With  the  proper  softw  are  and  access 
to  the  Internet,  that  basic  notion  can  be 
expanded  to  create  mailing  lists  that 
reach  people  anywhere  in  the  world  and 
allow  list  members  to  correspond  with 
everybody  on  the  mailing  list  at  once. 

One-way  lists.  Some  mailing  lists  are 
used  for  one-way-only  communications, 
such  as  announcements  or  bulletins  to  a 
designated  list  of  people.  The  telephone 
companies'  Bell.COM  listserv,  which 
David  Harris  uses,  is  an  example  of  a  one- 
way-only news  bulletin.  This  method  is  a 
convenient  way  for  a  central  source  to 
disseminate  information  quickly. 
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Discussion-type  lists.  Mailing  lists 
also  ma\'  be  used  to  stimulate  discus- 
sion and  information  sharing  among  a 
large  number  of  people.  Subscribers  to 
these  listser\s  can  exchange  program 
ideas  and  find  solutions  to  problems. 
The  Alliance  for  Community  Media  is 
an  example.  This  discussion-t\"pe  mail- 
ing list  gets  started  when  someone  de- 
cides to  "host"  a  discussion,  sets  up  a 
mailing  list  on  a  computer,  and  in\  ites 
people  to  subscribe,  at  no  cost.  The 
host — or  someone  else — ser\'es  as  an 
administrator,  or  "listouner,"  using  a 
softw  are  program  to  manage  the  work 
of  subscribing,  unsubscribmg,  and  so 
on.  Examples  of  mailing  list  manager 
software  programs  include  Listser\', 
Listproc,  Mailbase,  Majordomo,  and 
Procmail.  Participants  in  a  mailing  list 
are  referred  to  as  "the  list,"  and  the  dis- 
cussion group  as  a  whole  is  called  "the 
listser\ "  or  mailing  list. 

\\  hen  an\  participant  sends  a  mes- 
sage to  the  list,  the  listser\-  software 
posts  the  message  to  the  list  automati- 
cally. In  other  words,  the  message  is  for- 
u  arded  to  the  entire  group  of  people 
who  subscribe  to  the  list.  An\'  response 
that  another  participant  sends  is  distrib- 
uted automaticalU ,  and  the  entire  tran- 
script of  the  "con\ersation"  is  written 
on  the  "bulletin  board."  This  feature 
allows  indi\"iduals  to  catch  up  at  any 
time.  There  are  mailing  lists  on  thou- 
sands of  subjects,  and  new  lists  are  cre- 
ated every  day. 

Bob  Henshaw,  of  the  Rural  Center 
for  Economic  De\elopment,  sa\s  he 
uses  mailing  lists  for  a  number  of  rea- 
sons. "One  ob\ious  ad\antage,"  says 
Henshaw ,  "is  the  time  sa\  ings  associated 
with  being  able  to  reach  a  large  number 
of  people  with  a  single  message.  An- 
other is  the  use  of  listser\s  as  an  informa- 
tion-gathering tool.  WTien  I  need  to 
acquire  specific  information,  the  sub- 
scribers of  a  list  can  usualh  pro\'ide  me 
w  ith  immediate  feedback,  often  from  a 
range  of  perspectives,  depending  on 
how  di\erse  subscribers  are." 


Effective  Use  of  Mailing  Lists 

The  onh"  requirement  for  participa- 
tion m  these  mailing  lists  is  an  Internet 
connection.  North  Carolina  local  go\  - 
ernment  officials  interested  in  connect- 
ing to  the  Internet  should  contact  the 
State  Information  Processing  Ser\  ices 
office  (919-981-5555)  for  information. 

Subscribing.  Once  \ou  are  con- 
nected to  the  Internet,  subscribing  to 
a  mailing  list  entails  mereh'  sending  an 
e-mail  message  to  the  listser\'  address. 
To  subscribe  to  mailing  lists,  lea\"e  the 
subject  line  blank,  and,  in  the  bod\  of 
the  message,  t\pe 

Subscribe  <listname>  <your  name> 

For  example,  if  you  wished  to  subscribe 
to  the  Municipal  Telecommunications 
List  (a  forum  for  local  go\"ernment  offi- 
cials interested  in  telecommunica- 
tions), \ ou  would  address  \our  e-mail  to 

majordomo@civicnet.org 

For  the  bod\"  of  \our  e-mail  message, 
\ou  would  t\ pe 

subscribe  muni-telecom  <your  name> 

Be  careful  to  type  the  proper  combina- 
tion exacth'.  For  example,  it  ma\'  matter 
whether  \  ou  t\  pe  upper  case  or  not,  and 
it  does  matter  where  you  put  \our 
spaces.  Any  t\pos  in  the  address  will  keep 
\"our  message  from  being  delnered. 

If  \  ou  find  subscription  to  a  particu- 
lar mailing  list  unproductixe,  \ou  can 
unsubscribe  just  as  easih".  Ke\  in  the 
following: 

unsubscribe  <listname> 

When  \ou  sign  up  for  a  list,  \ou  w ill 
receive  a  message  confirming  \our  sub- 
scription. Save  your  confirmation  mes- 
sage for  reference.  It  will  answer  many 
adiTiinistrati\ e  questions  \ou  ma\  ha\ e 
later:  how  to  send  messages  to  the  list, 
how  to  unsubscribe,  how  to  suspend 
mail,  how  to  search  the  mail  archn  es,  and 
so  on.  The  greatest  source  of  confusion 
about  mailing  lists  comes  from  the  fact 


that  e\  ePi-  listsen."  has  tw  o  addresses.  The 
first  is  the  listser\'  address  you  use  when 
subscribing  and  unsubscribing.  For  in- 
stance, for  the  Municipal  Telecommuni- 
cations List,  the  listsen.-  address  is 

majordomo@dvicnet.org 

The  second  address  is  the  list  ad- 
dress. \  ou  recei\"e  this  when  \  ou 
subscribe,  'i  ou  use  it  when  sending 
messages  that  you  intend  for  distribu- 
tion to  all  subscribers. 

Using  >our  listservs.  Once  \ou  ha\  e 
an  e-mail  account  and  >ou  subscribe  to 
mailing  lists,  \ou  will  find  yourself 
checking  for  messages.  To  some  extent, 
e-mail  w  ill  reduce  the  number  of  tele- 
phone messages  on  \our  desk,  and 
\  ou'll  find  it  easier  to  reph  to  an  e-mail 
message  than  to  tr\  to  track  someone 
down  b\  phone,  especialL  after  normal 
business  hours.  E-mail  can  be  com- 
posed and  "mailed"  anytime.  The  mes- 
sage is  mailed  at  \"our  con\  enience  and 
read  at  the  recipient's  con\  enience. 

Some  mailing  lists  generate  man\ 
messages  (fi\'e  to  thirtx'  per  da\);  others 
are  used  b\  participants  onh  as 
needed.  Pro\  iding  a  clear,  succinct  sub- 
ject line  when  \ou  post  your  message 
w  ill  enable  recipients  to  quickh'  deter- 
mine the  nature  and  urgenc\'  of  the 
message.  The  message  itself  should  be 
similarh'  concise.  Of  course,  e\er\"one 
on  a  mailing  list  has  the  freedom  to 
delete  a  message  without  e\'er  reading 
it.  And  there's  no  need  to  become 
o\erwhelmed  by  messages.  If  a  mailing 
list  generates  more  messages  than  \  ou 
can  handle,  or  doesn't  address  issues 
that  interest  you,  you  can  simph'  un- 
subscribe from  the  list  to  stop  the  flow 
of  messages. 

Mailing  lists  can  be  an  effectne  wa\ 
for  members  of  a  committee  to  com- 
municate, and  the\  pro\  ide  a  simple 
and  direct  forum  for  colleagues  to 
share  information  and  seek  guidance 
from  one  another. 

Mailing  lists  may  be  moderated  or 
unmoderated.  In  a  moderated  list,  the 
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listowner  previews  all  of  the  messages 
sent  b\'  participants  of  the  list.  The 
listowner  decides  which  messages  are 
appropriate  for  the  list  and  then  distrib- 
utes them  to  list  members.  For  ex- 
ample, a  listowner  may  discard  some 
messages  to  keep  businesses  from  inun- 
dating members  with  advertisements. 
Some  moderators  combine  several  mes- 
sages on  a  related  topic  into  a  digest 
that's  distributed  periodically.  This  re- 
duces the  amount  of  mail  and  saves 
time  for  list  members.  When  a  list  is  cre- 
ated, the  listow  ner  usualK  indicates  the 
scope  and  purpose  of  the  list  and  out- 
lines what  types  of  messages  will  be  ac- 
cepted. Unmoderated  lists  are  much 
more  common  than  moderated  ones. 

Mailing  lists  may  be  open  or  closed. 
Anyone  can  subscribe  to  an  open  list; 
closed  lists  are  open  to  qualified  par- 
ticipants only.  A  professional  organiza- 
tion may  restrict  list  subscriptions  to  its 
members,  for  instance.  In  a  closed  list, 
the  administrator  recei\es  the  requests 
to  subscribe  and  accepts  subscription 
requests  only  from  individuals  who 
qualify. 

Barbara  Semonche  not  only  sub- 
scribes to  a  number  of  lists,  she  is  also  a 
listowner  of  three  relating  to  special  li- 
braries and  journalism.  As  director  of 
the  UNC-CH  School  of  Journalism 
and  Mass  Communication  Library,  she 
maintains  that  running  listservs  is  "akin 
to  running  the  pony  express  135  years 
ago.  I  don't  think  that  the  quantity, 
quality,  and  timeliness  of  this  informa- 
tion could  be  exchanged  any  other  wa\ . 
It  is  exciting,  even  dramatic  sometimes, 
when  you  connect  with  a  remote 
source  who  comes  up  w  ith  the  answer 
to  a  hitherto  impossible-to-solve  refer- 
ence query." 

The  World  Is  Moving  toward 
the  Internet 

As  you  read  this  issue  of  Popular 
Government,  new  users  are  joining  the 
Internet.  In  overwhelming  numbers. 


they  are  gaining  access  through  the 
popular  and  user-friendly  interface  of 
the  World  Wide  Web.  But  e\en  before 
the  WWW,  as  it  is  known,  emerged, 
the  Internet  bustled  with  activity  m 
the  form  of  electronic  mail,  the  elec- 
tronic transfer  of  files  (known  as  FTP), 
and  mailing  lists. 

Created  to  support  military  research 
and  communication,  the  Internet  ex- 
panded greatly  when  the  National  Sci- 
ence Foundation  (NSF)  got  involved  in 
the  late  eighties.  The  NSF  created  five 
supercomputer  centers  around  the 
country  and  developed  regional  net- 
works to  link  researchers  and  scientists 
in  educational  institutions  and  indus- 
try to  the  supercomputers.  The  net- 
works supported  e-mail,  FTP,  and 
listservs.  Use  of  the  Internet  gradually 
expanded  throughout  the  academic 
research  world  to  faculty,  staff,  and 
students  on  many  college  campuses. 

The  usefulness  of  the  Internet  has 
been  demonstrated  by  users  far  from 
college  campuses.  Organizations  and 
businesses  use  e-mail  and  mailing  lists 
to  alert  their  workers  in  far-off  loca- 
tions of  new  policies,  prices,  and  pro- 
cedures or  to  communicate  with  their 
suppliers  and  customers.  As  local  area 
networks  are  developed  for  federal, 
state,  and  local  government  agencies, 
connections  to  the  Internet  are  estab- 
lished and  use  of  the  Internet  by  pub- 
lic officials  becomes  a  reality.  In  fact, 
a  federal  law  passed  in  May,  which 
mandates  that  federal  agencies  reduce 
paperwork,  encourages  the  dissemina- 
tion of  public  information  by  federal 
agencies  via  the  Internet.  The  Paper- 
work Reduction  Act  of  1995,  as  it  is 
known,  also  allows  for  the  creation  of 
a  Government  Information  Locator 
Service  (GILS)  to  list  and  describe  pub- 
lic information  available  from  federal 
government  agencies  and  to  help  the 
public  locate  the  information  main- 
tained by  federal  agencies. 

In  North  Carolina  the  Office  of  the 
State    Controller's    Information    Re- 


sources Management  Commission  has 
issued  "Principles  for  Statev^-ide  Infor- 
mation Resource  Management,"  which 
recommends  that  the  state  encourage 
agencies  to  "promote  sharing  of  re- 
sources, including  data  and  information, 
and  to  support  direct  access  and  interac- 
tion by  citizens"  and  that  "once  cap- 
tured, information  will  be  stored  and 
exchanged  using  electronic  means." 

How  to  Find  Listservs 

To  obtain  a  current  catalog  of  all 
mailing  lists,  you  can  send  an  e-mail 
message  to 

listserv@listserv.net 

Leave  the  subject  line  blank.  In  the 
message,  type 

LIST  GLOBAL 

The  file  will  be  large,  more  than  300kb. 
If  you  want  to  find  lists  on  a  particular 
topic  such  as  law,  your  message  would 
look  like  this: 

LIST  GLOBAL/LAW 

You  would  receive  a  list  of  listservs 
with  the  word  law  in  the  name. 

Another  way  to  search  for  mailing 
lists  is  to  connect  to  a  World  Wide  Web 
service  provided  by  Indiana  University. 
This  site  (http://scwww.ucs. indiana. 
edu/mlarchive)  enables  you  to  search  a 
database  of  nearly  13,000  listservs  by 
keyword.  A  search  for  the  word  eco- 
nomic yielded  a  list  of  thirty-four  mail- 
ing lists  in  four  countries.  For  more 
information  about  an  individual  list, 
you  can  send  an  e-mail  message  to  the 
address  given  on  the  screen  by  clicking 
on  the  hypertext  links  (usually,  under- 
scored or  differently  colored  items). 

The  Institute  of  Government  has  be- 
gun to  set  up  mailing  lists  to  provide  a 
quick  and  accessible  means  of  commu- 
nication for  local  government  officials, 
enabling  them  to  interact  with  one  an- 
other easily  to  share  expertise  and  solve 
problems.  Charles  D.  Liner  has  set  up  a 
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Data  Processing  Officials  Online 


The  World  Wide  Web  home  page  of  NCLGISA  (North  Carolina  Local  Go\- 
ernment  Information  Systems  Association)  is  now  online.  From  the  Institute 
of  Go\ernment's  home  page,  NCINFO,  just  click  on  NCLGISA  under 
"North  Carolina  Local  Government"  (or  enter  the  World  Wide  Web  address: 
http://ncinfo.iog.unc.edu/nclgisa/ncIgisa.html).  The  purpose  of  the  home 
page  is  to  pro\ide  a  way  for  NCLGISA  members  to  communicate  through 
the  Internet  and  for  the  Institute  of  Go\ernment  to  communicate  with 
them.  Here  are  some  of  the  key  features: 

•  The  Announcements  section  allows  the  Institute  to  post  announce- 
ments to  all  members  and  also  allows  the  members  to  post  messages 
and  announcements  that  might  be  of  interest  to  others  (they  can  send 
an  e-mail  message  containing  their  announcements  directly  to  the  In- 
stitute from  this  section). 

•  Documents  of  interest  to  NCLGISA  members  can  be  printed,  and 
members  can  do«  nload  those  documents  from  the  home  page.  For 
example,  in  the  summer  of  1995  the  new  public  records  law  and  an 
Institute  of  Go\ernment  anah  sis  of  that  law  were  posted  soon  after  the 
law  was  enacted. 

•  The  List  of  Members  mcludes  e-mail  addresses  of  members.  One  can 
send  an  e-mail  message  to  one  of  the  people  on  the  list  just  by  click- 
ing on  the  e-mail  address,  which  causes  an  e-mail  form  to  appear. 

•  Members  can  e-mail  to  the  Institute  changes  in  names  and  addresses  in 
the  membership  and  mailing  list  directly  from  the  membership  listing. 

•  Members  can  subscribe  to  the  NCLGISA  listser\-,  which  is  another 
way  for  members  to  communicate.  Members  who  subscribe  can  send 
e-mail  messages  to  all  other  subscribers  and  will  receive  all  messages 
sent  by  others.  In  effect,  the  listser\-  creates  a  discussion  group  for 
members. 


listser\  for  members  of  the  North  Caro- 
lina Local  Go\ernment  Information 
Systems  Association  (NCLGISA,  see 
"Data  Processing  Officials  Online"). 
Another  listser\  pro\ides  communica- 
tion with  and  among  alumni  of  the 
Institute's  Facilitation  and  Organization 
Development  Group  course.  Still  an- 
other, set  up  b\'  Da\  id  Ov\  ens,  is  aimed 
at  planners  in  North  Carolina. 

Finally,  a  mailing  list  has  also  been  de- 
\eloped  for  members  of  the  North  Caro- 
lina Information  Highway  Local  Gov- 
ernment User  \\  orkgroup  and  anyone 
else  interested  in  the  work  of  this  group. 
The  w  orkgroup's  mission  is  to  identif\ , 
encourage,  and  facilitate  cost-effecti\  e 


uses  of  telecommunication  and  informa- 
tion technologies  and  the  state  informa- 
tion highway  to  enhance  the  deli\ ery  of 
services  by  local  go\  ernmcnts.  The  list  is 
managed  b\  this  w  riter,  interim  chair  of 
the  workgroup.  To  subscribe  to  the  list, 
simply  send  a  message  to 

majordomo@ncinfo.iog.unc.edu 

Where  your  e-mail  screen  asks  for 
"message,"  type 

subscribe  LocalGov@ncinfo.iog.unc.edu 
<your  name> 

For  more  lists,  see  "Sample  Mailing 
Lists  of  Interest  to  Local  Go\ern- 
ments,"  page  45. 


In  Part  Three  we'll  explain  how^  local 
governments  are  using  World  Wide 
Web  home  pages  on  the  Internet  to  im- 
pro\c  communication  among  elected 
officials  and  agenc\  personnel,  to  pro- 
vide government  information  and  ser- 
vices, and  encourage  public  participa- 
tion of  citizens. 

Suggested  Reading 

Allison,  G.  Burgess.  The  Lawyer's 
Guide  to  the  Internet.  Chicago,  111.: 
American  Bar  Association,  Section 
of  Law  Practice  Management,  1995. 
347  pp.  S29.95. 

Practical  and  technical  guide  to 
the  Internet  and  how  it  works.  Lists 
legal  resources  and  explains  how  to 
access  them. 

Glister,  Paul.  The  Internet  Xdv/gdtor. 
New  ^'ork:  lohn  Wiley  and  Sons, 
1993.496  pp.  S24.95. 

How  the  Internet  works,  use  of  e- 
mail,  and  how  to  find  sources.  A 
good  tutorial  for  learning  your  way 
around  the  Internet. 

Krol,  Ed.  The  Whole  Internet  User's 
Guide  and  Catalog.  2d  ed.,  Sebas- 
topol,  Calif.:  O'Reilly  and  Associ- 
ates, Inc.,  1994.  543  pp.  $24.95. 
Excellent  basic  how-to  guide. 

MacLeod,  Don.  The  Internet  Guide  for 
the  Legal  Researcher:  A  How-to  Guide 
to  Locating  and  Retrieving  Free  and 
Fee-Based  Information  on  the  Internet. 
Teaneck,  N.J.:  Infosources  Publish- 
ing, 1995.  305  pp.  S50.00. 

Finding  and  using  legal  informa- 
tion on  the  Internet. 

Public  Technology,  Inc.  Surfing  the  'Net: 
:\  Local  Government  Guide  to  Internet 
Connection.  Washington,  D.C.:  Public 
Tcchnologv,  Inc.,  1995.  56  pp.  516.00. 
(telephone  800-852-4934). 

Explains  what  the  Internet  is, 
why  a  local  government  might  con- 
nect, what  type  of  connection  a  city 
or  county  might  need,  and  how  a  ju- 
risdiction might  pro\  ide  ser\  ices  on 
the  Internet. 
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Sample  Mailing  Lists  of  Interest  to  Local  Governments 


Alliance  for  Community  Media- 
Southeast  Region 

A  national  nonprofit,  membership  organi- 
zation that  promotes  political,  regulatory, 
and  industry  support  for  public,  education, 
and  government-access  channels  and  com- 
munity TV  organizations.  It  facilitates 
networking  and  education  among  people 
and  organizations  invoh  ed  with  commu- 
nity media.  The  Alliance  monitors  the 
latest  developments  in  telecommunica- 
tions technology  and  advocates  for  the 
public's  access  to  emerging  media  systems. 

URL: 

http://www.shadow.net/wlrn/ 

tapacm.html 
Listserx  address: 

alliance-nw-request@isu.edu 
Message:  subscribe 

AWD  (Americans  with  Disabilities) 

The  Americans  with  Disabilities  Listserx 
(AWD)  is  a  moderated  forum  for  discussion 
related  to  the  Americans  with  Disabilities 
Act  (ADA),  the  Rehabilitation  Act,  the  Fair 
Housmg  Amendments  Act.  the  Individuals 
with  Disabilities  Education  .Act  (IDE.\), 
and  other  laws  related  to  discrimination 
and  disability  compliance.  Areas  of  discus- 
sion include  litigation,  pleadings,  settle- 
ments, verdicts,  corporate  polices,  agenc\' 
guidance,  regulations,  statutes,  and  cases. 

Listser\'  address: 

majordomo@counterpoint.com 
Message: 

subscribe  awd  <  your  e-mail  address  > 

Bell.COM 

Operated  b\  the  .Alliance  for  Competiti\  e 
Communications  (ACC),  which  is  coordi- 
nating the  seven  Bell  telephone  compa- 
nies' effort  to  open  communications 
markets.  Their  Internet  site  provides  users 
with  information  on  regulatory  and  policy 
issues  associated  with  the  ongoing  tele- 
communications policy-reform  debate. 
Materials  available  on  Bell.CO\f  include 
information  on  issues  such  as  cable  TV 
competition,  American  universal  service 
policies  and  practices,  and  the  impact  of 
regulations  on  consumers.  The  listserx' 
provides  regular  updates  on  telecommuni- 
cations legislation. 


URL:  gopher://bell.com 

URL:  http://bell.com 

Listserv  address:  listserver@bell.com 

Message:  subscribe  bell  <  your  name  > 

CD4URBAN 

Urban-development  discussion  group 
maintained  by  the  Community  Develop- 
ment Society. 

Listserv  address: 

listproc@u.  washington.edu 
Message: 

subscribe  cd4urban  <  your  name  > 

CJUST-L:  Criminal  Justice  Discussion  List 

ClUST-L  is  meant  to  ser\e  as  a  forum  for 
free  and  open  discussion  of  criminal  jus- 
tice issues  and  problems — both  real  and 
theoretical — from  individuals'  experiences 
or  the  newspaper's  front  page.  Research 
done  by  list  members  is  especially  wel- 
come. It  is  meant  to  be  primarily  an  aca- 
demic discussion  list,  although  all 
subscribers  are  encouraged  to  participate 
regardless  of  their  backgrounds. 

Listserv  address: 

listser\@cuny  vm.cuny.edu 
Message:  sub  cjust-1  <  )'our  name  > 

COMMUNET 

Discussion  list  for  issues  related  to  commu- 
nity or  civic  networks. 

Listser\'  address:  listserv@uvm\  m.u\m.cdu 
Message: 

subscribe  communet  <  your  name  > 

ECON-DEV 

Discussion  for  local  government  economic 
deselopment  practitioners.  Managed  by 
Stephanie  Neumann,  economic  develop- 
ment specialist  in  Littleton,  Colorado. 

Listserv  address:  majordomo@csn.net 
Message: 

subscribe  econ-de\'  <  your  name  > 

ELECNET 

.A  list  for  elections  administrators  and 
anyone  else  interested  in  elections  law  or 
the  mechanics  of  running  elections.  Man- 
aged by  the  Center  for  Governmental 
Services  at  Auburn  University. 

Listserv  address:  maiser@cgs.auburn.edu 
Message:  subscribe  elecnet  <your  name> 


FODG 

Restricted  to  Facilitation  and  Organization 
Development  Group  (FODG)  members — 
people  who  have  attended  the  Institute  of 
Government's  group  facilitation  and  con- 
sultation workshop.  To  reach  the  listowner, 
send  e-mail  to  the  following: 
FODGMGR.iog@mhs.unc.edu 

GOVMANAG: 

Management  and  Leadership  in  Government 

This  list  is  intended  as  a  place  for  govern- 
ment managers  at  all  levels  to  discuss  ideas, 
problems,  and  solutions.  The  focus  is  on 
managerial  excellence,  leadership,  and 
career  development,  with  an  emphasis  on 
real-world  experience  and  practical  ideas. 
Government  managers  and  leaders  in  dif- 
ferent agencies  and  branches  of  govern- 
ment can  ask  advice,  compare  notes, 
forward  news,  and  generally  communicate 
with  others  in  similar  positions. 

Listserv  address:  listserv@list.nih.gov 
Message: 

subscribe  govmanag  <  I'our  name  > 

JUST  INFO: 

Justice  Information  Electronic  Mailing  List 

The  National  Criminal  Justice  Reference 
Service  (NCJRS)  list  is  designed  for  criminal 
justice  professionals  to  obtain  accurate, 
current,  and  useful  criminal  justice-related 
information.  Subscribers  to  the  service  will 
receive  an  electronic  newsletter  on  the  first 
and  fifteenth  day  of  every  month.  It  will 
report  on  such  relevant  topics  as 

•  new  information  from  the  Office  of 
Justice  Program  agencies, 

•  the  latest  products  and  services  from 
NCJRS, 

•  updates  on  federal  legislation, 

•  important  criminal  justice  resources  on 
the  Internet,  and 

•  NCJRS  international  services. 

Listserv  address: 

listproc@ncjrs.aspensys.com 
Message:  subscribe  justinfo  <  your  name  > 
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Sample  Mailing  Lists  of  Interest  to  Local  Government 


LOCALGOV 

This  list  IS  for  members  of  the  North  Caro- 
lina Information  Highway  (XCIH)  Local 
Go\  ernment  User  ^^'orkgroup  and  anyone 
else  interested  in  the  work  of  this  group. 
The  workgroup's  mission  is  to  identif\ , 
encourage,  and  facilitate  cost-effecti\e 
uses  of  telecommunication  and  informa- 
tion technologies  and  the  North  Carolina 
Information  Highway  (NCIH)  in  order  to 
enhance  the  deli\er\  of  ser\  ices  b\"  local 
go\"ernments.  The  list  is  managed  by  Pat 
Langelier  (Institute  of  Go\"ernment),  in- 
terim chair  of  the  workgroup. 

Listser\'  address: 

maiordomo@ncinfo.iog.unc.edu 
Message:  subscribe  localgo\   <rour  name> 

MUNEX-L: 

Municipal  Information  Exchange 

A  service  created  especially  for  local  gov- 
ernments in  New  York  State.  The  project 
aims  to  help  rural  communities  and  citi- 
zens utilize  the  emergent  technological 
infrastructure  to  impro\  e  the  capacity'  and 
performance  of  their  go\"ernments. 
MUNEX  is  a  project  of  the  Cornell  Local 
Go\  ernment  Program. 

Listserv  address:  listproc@cornell.edu 
Message:  subscribe  munex-1  <\our  name> 

MUNI-TELECOM 

The  Municipal  Telecommunications  List 
focuses  on  the  design,  use,  and  policy  of 
municipal  telecommunications  networks, 
including  regional  networks  supporting 
multiple  municipalities  (for  example,  re- 
gional library  networks).  Currently,  this  list 
is  open  to  all  subscribers,  but  Center  for 
Ci\  ic  Networking  intends  this  to  be  a  fo- 
rum for  municipal  officials  and  staff,  such 
as  management  information  sxstems  (MIS) 
directors,  telecom  directors,  cable  commis- 
sioners, geographic  information  systems 
(GIS)  managers,  librar\-  automation  manag- 
ers, dispatch  system  operators,  etc.  Second- 
arih ,  it  is  intended  to  be  a  forum  for  those 
who  pro\ide  equipment  and  services  to  the 
municipal  telecom  enxironment.  The  intent 
is  to  focus  on  nitty-gritty  design  issues  sur- 
rounding the  construction  of  municipal 
networks,  including  the  following: 


•  city-  and  townwide  data  networking, 

•  use  of  cable  tele\ision  I-net  infrastructure 

to  support  town  needs, 

•  consolidation  of  school/librar\  /municipal 

networks, 

•  regional   network   approaches   for   rural 

areas,  and 

•  purchasing  and  negotiation  strategies. 
Listsers  address:  majordomo@ci\"icnet.org 
Message: 

subscribe  muni-telecom  <  \our  name  > 

NC  PLANNING  List 

The  NC  PLANNING  list  allows  planners 
to  communicate  through  e-mail.  The  list 
is  currently  open  and  unmoderated. 
Although  participation  is  open  to  anyone, 
the  focus  of  the  discussion  is  on  profes- 
sional planning  in  the  state  of  North 
Carolina,  and  most  participants  are 
professionals  in  that  field. 

Listser\  address: 

majordomo@  ncinfo.iog.unc.edu 
Message; 

subscribe  NCPlanning  <\ out  e-mail 

addresi  > 

NCLGISA  Listserver— 

North  Carolina  Local  Government 

Information  Systems  Association 

Sa\  >ou  ha\ e  a  technical  problem  and 
want  to  know  if  other  NCLGISA  members 
can  help.  Or  you  want  to  know  if  someone 
else  already  has  an  application  like  the  one 
\ou  are  de\ eloping.  The  NCLGISA 
listser\'er  enables  NCLGISA  members  to 
share  information  and  seek  ad\ice  from 
one  another  through  e-mail.  The  listser\  er 
is  unmoderated;  participation  is  open  to  all 
NCLGIS.\  members. 

Listser\  address: 

majordomo@ncinfo.iog.unc.edu 
Message: 

subscribe  NCLGISA  <  your  e-mail 

address  > 

RECO-ORG 

A  rein\enting-go\"ernment  discussion  list 
that  focuses  on  organizational  structure. 

Listser\-  address:  listproc@gmu.edu 
Message:  subscribe  rego-org  <  \out  name  > 


REGO-QUAL 

A  rein\ enting-go\ernment  discussion  list 
that  focuses  on  quality  leadership. 

Listserx  address:  listproc@gmu.edu 
Message: 

subscribe  rego-qual  <  your  name  > 

ROADMAP 

A  free,  twenty-se\  en-lesson  Internet  train- 
ing vvorkshop  conducted  \ia  LISTSERX"  in 
the  fall  of  1994  and  early  spring  of  1995. 
\ou  can  no  longer  subscribe  to  Roadmap, 
but  >ou  can  get  all  of  the  Roadmap  work- 
shop lessons  sent  to  you.  E\ery  single  one 
of  the  Roadmap  workshop's  twenty-se\  en 
lessons  is  on  a  computer  at  the  Uni\ersit>' 
of  Alabama,  and  you  can  retrieve  the  les- 
sons using  a  few,  simple  e-mail  commands. 

Listser\-  address: 

LISTSER\'@UA1\'M.U.\.EDU 
Message:  GET  MAP  PACKAGE  F  =  MAIL 

After  \  ou  send  off  \  our  letter,  a  computer 
at  the  Uni\  ersity  of  .Alabama  will  process  it 
and — usually  within  tw  enty-four  hours — 
will  e-mail  you  t\\  o  letters:  one  telling  you  a 
little  more  about  the  Roadmap  workshop, 
and  another  telling  \ou  how  you  can  re- 
trie\  e  the  workshop  lessons.  You  can  also 
find  the  Roadmap  workshop  archives  on 
the  University  of  Alabama's  CMS  Gopher 
server  (UA1VNLUA.EDU)  in  the  "Net- 
work Resources,  Ser\  ices  and  Information" 
menu,  or  at  http://ualvm.ua.edu/ 
~  crispen/crispen.html  on  the  World  Wide 
Web. 

Ruraldev 

Open  discussion  list  on  communit\'  and 
rural  economic  development  interests. 

Listser\'  address:  listserv  @ksuvm. ksu.edu 
Message: 

subscribe  ruraldev    <  \our  name  > 

Sister  City  Listserv 

This  electronic  mailing  list  was  created  as 
an  international  focal  point  for  the  ex- 
change of  information  concerning  the  Sis- 
ter Cities  programs.  This  connection  will 
promote  and  foster  easy,  affordable,  and 
timelv  communication  between  all  Sister 
Cities  members.  The  mailing  list  is  now 
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accessible  as  a  central  information 
location  for  the  931  U.S.  Sister  Cities 
communities,  including  16  in  Ken- 
tucky, and  some  1,530  foreign  commu- 
nities in  1 1 1  nations.  The  host 
computer  system  is  located  at  the 
National  Distance  Learning  Center, 
Owensboro,  Kentucky. 

Listserv  address:  siscity- 

request@siscity.occ.uky.edu 

Message: 

subscribe  siscity  <  your  name  > 

TRDEV-L 

TRDEV-L  provides  a  forum  for  the 
exchange  of  information  on  the  train- 
ing and  development  of  human  re- 
sources. The  primary  focus  of  this  list 
is  to  stimulate  research  collaboration 
and  assistance  in  training  and  develop- 
ment for  the  professional  and  the  aca- 
demic communities. 

Listser\  address: 

listserv  @psu\'m. psu.edu 
Message: 

SUB  TRDEV-L  <your  name> 

Municipal  Attorney  Listserv 

The  Municipal  Code  Corporation  has 
established  a  listserv  for  municipal 
attorneys.  .'Anticipated  uses  include 
sending  an  ordinance  of  the  month, 
fielding  requests  for  sample  ordi- 
nances, and  facilitating  debate  among 
municipal  attorneys  on  topics  of  cur- 
rent interest. 

Listserv-  address: 

listserv  @ list. municode.com 

Message:  subscribe  MCC- 

MUNL\TTY-L  <  first  namejast 
name  >(for  example:  ]ohn_Doe) 

Other  Internet  sites  mentioned  in  the 
article: 

Daily  Digest  (Federal  Communications 
Commission) 

The  Daily  Digest  provides  a  brief  syn- 
opsis of  Commission  orders,  news 
releases,  speeches,  titles  of  public  no- 
tices; published  every  business  day, 
available  by  4  P.M.  via  WWW. 

URL:  http://wvv\v. fcc.gov/daily. html 


John  L.  Sanders 


Sanders 

Receives 

UNC's  Highest 

Award 


John  L.  Sanders,  retired 
member  of  the  facultv  of 
the  Institute  of  Govern- 
ment and  its  director  for 
twenty-five   years,   is   the 
1995  recipient  of  the  University  Award. 
In  1979  the  Board  of  Governors  of  The 
University  of  North  Carolina  created 
this  award  to  recognize  illustrious  ser- 
vice to  higher  education  and  dedicated 
it  as  "the  highest  distinction  of  this  na- 
ture that  the  University  bestows."   In 
the  intervening  years,  the  award  has 
gone  to  thirty-six  indiv  iduals,  including 
William  Friday,  John  Hope  Franklin, 
Terry  Sanford,  and  Charles  Kuralt. 

The  tribute  to  Sanders  that  accom- 
panied the  award,  given  by  James  E. 
Holshouser,  Jr.,  former  governor  of 
North  Carolina  and  member  emeritus  of 
the  Board  of  Governors,  cites  Sanders's 
"honesty,  legal  acumen,  and  common 
sense"  and  his  "unyielding  principle  and 
unvv  av  ering  dev  otion  to  the  Univ  ersity 
and  the  state." 

During  his  tenure  at  the  Institute, 
Sanders  played  key  roles  in  reorganiza- 
tion of  state  government,  in  legislative 
and  congressional  redistricting,  in  the 
creation  of  the  community  college  sys- 
tem, and  in  the  restructuring  of  public 
higher  education.  He  is  recognized  as 
a  leading  expert  on  the  North  Carolina 
Constitution. 

From  1973  to  1978  Sanders  served 
the  university  as  vice  president  for  plan- 
ning, writing  the  university's  first  long- 
range  planning  document  and  drafting 
the  early  plans  relating  to  desegregation 
of  the  university.  — Editors 


Anne  S.  Davidson 


Davidson  Newest 
Faculty  Member 


The  Institute  of  Government's 
newest  faculty  member  is  Anne  S. 
Davidson,  who  has  been  working  with 
the  Institute's  management  group 
since  September.  Davidson  served  for 
the  past  seven  years  as  the  training  co- 
ordinator for  the  city  of  Asheville,  and 
worked  on  a  number  of  projects  with 
the  Institute's  management  faculty 
during  that  time.  At  the  Institute  she 
will  work  with  the  Effective  Manage- 
ment Program,  facilitate  retreats  by  lo- 
cal governmental  units,  work  with 
county  and  municipal  administrations, 
and  participate  in  management  pro- 
jects already  under  v\'ay. 

She  began  working  in  Asheville  in 
1988,  where  she  was  in  charge  of  train- 
ing and  organizational  development 
for  the  city  and  its  related  boards  and 
commissions.  "Lots  of  days  I  was  in  the 
sewers  with  a  video  camera,  and  lots  of 
days  I  was  working  directly  with  coun- 
cil members,"  she  says.  "And  lots  of 
days  my  tasks  were  in  between."  Her 
focus  in  recent  times  was  on  the  city's 
total  quality  management  and  em- 
ployee involvement  programs. 

Davidson  is  a  South  Carolina  native 
and  a  graduate  of  that  state's  Presbyte- 
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Recent  Publications 
of  the  Institute 


Elder  Law  Bulletin  No.  2 
"1995  Legislation  Affecting 
Senior  Citizens  and  Government 
Programs  for  the  Elderly" 

September  1995 

John  L.  Saxon  (10  pages) 

$4.00  plus  6%  tax  for  N.C.  residents 

Guidebook  for  North  Carolina 
Property  Mappers 

Second  edition,  1995 

William  A.  Campbell 

[95.04]  ISBN  1-56011-232-8 
(64  pages) 

$11.00  plus  6%  tax  for 
N.C.  residents 

A  Legal  Manual  for 

Area  Mental  Health, 

Developmental  Disabilities, 

and  Substance  Abuse  Boards 

in  North  Carolina 

1995 

Mark  F.  Botts 

[95.16]  ISBN  1-56011-247-6 
(102  pages) 

$12.00  plus  6%  tax  for 
N.C.  residents 

Mental  Health  Law  Bulletin  No.  1 

"1995  Legislation  Affecting 

Mental  Health,  Developmental 

Disabilities,  and  Substance 

Abuse  Services" 

October  1995 

MarkF.  Botts  (1  3  pages) 

$4.50  plus  6%  tax  for  N.C.  residents 

State  and  Local  Government 
Relations  in  North  Carolina: 
Their  Evolution  and  Current 
Status 

Second  edition,  1995 

Edited  by  Charles  D.  Liner 

[95.10]  ISBN  1-56011-244-1 
(251  pages) 

$30.00  plus  6%  tax  for 
N.C.  residents 

To  order: 

Write  to  the  Publications  Sales  Office, 

Institute  of  Government,  CB*>  3330, 

UNC-CH,  Chapel  Hill,  NC  27599-3330. 

Telephone  (919)  966-4119 

Fax  (919)  962-2707 

E-mail  to  khunt.iog@mhs.unc.edu 


rian  College.  She  received  a  master's 
degree  in  library  science  from  The 
University  of  North  Carolina  at  Chapel 
Hill  and  another  master's  in  business 
administration  from  \\  estern  Carolina 
Uni\ ersity.  For  se\eral  years  she  was  a 
professor  of  marketing  and  manage- 
ment at  Western  Carolina  and  acted  as 
a  consultant  on  management  matters 
to  a  number  of  large  pri\  ate  corpora- 
tions, such  as  Carolina  Power  &  Light 
Company  and  Glaxo. 

Daxidson  can  be  reached  at  (919) 
962-6712.  —Editors 


Measuring  Public  Services 

Are  the  police,  solid  waste  collection, 
and  street  maintenance  ser\  ices  where 
you  li\  e  accomplishing  their  objecti\  es 
and  pro\  iding  the  le\  els  and  qualit\'  of 
ser\  ice  expected  of  them?  How  much 
are  these  and  other  services  really  cost- 
ing, and  how  ha\e  those  costs  changed 
over  time?  Are  other  jurisdictions  pro- 
\iding  the  same  t\ pes,  le\ el,  and  qualit\ 
of  ser\"ice?  .Are  the\'  doing  it  less  expen- 
si\  ely?  Could  a  private  company  do  the 
jobs  at  lower  cost? 

The  members  of  the  North  Carolina 
Local  Go\ernment  Budget  .\ssociation 
(NCLGB.\) — probabh  more  than  oth- 
ers— know  that  budgets  and  financial 
statements  cannot  completely  answer 
these  questions.  There  is  no  tool  a\  ail- 
able,  but  the  NCLGBA  and  the  Insti- 
tute of  Go\ernment  are  working 
together  to  de\  elop  one,  through  the 
North  Carolina  Local  Go\  ernment  Per- 
formance Measurement  for  Bench- 
marking Project. 

The  goal  of  the  project  is  to  develop 
a  methodology  for  measuring  the  per- 
formance and  costs  of  local  go\  ernment 
services  and  then  pro\  ide  a  framework 
for  comparing  ser\  ice  lev  els  and  costs 
o\  er  time  w  ithin  a  lurisdiction,  betvv  een 


jurisdictions,  and  between  governmen- 
tal entities  and  the  private  sector. 

The  project  got  off  the  ground  in 
mid-1995,  with  the  assistance  of  Insti- 
tute budgeting  specialist  A.  John  Vogt, 
when  Paula  Few ,  formerly  budget  of- 
ficer for  the  tow  n  of  Cary,  was  hired  as 
project  coordinator.  Phase  I  of  the  three- 
phase  project,  expected  to  be  completed 
in  March  1997,  is  now  under  wa\ .  Phase 
I  w  ill  focus  on  development  of  the  mea- 
surement methodology  and  then  on 
compiling  performance  and  cost  data  for 
the  seven  participating  cities:  Asheville, 
Cary,  Durham,  Greensboro,  Raleigh, 
\\'ilmington,  and  \\'inston-Salem.  In 
Phase  II,  occLipving  much  of  1996,  five 
to  seven  large  counties  will  join.  .\ 
project  steering  committee  composed  of 
representatives  of  the  cities  and  coun- 
ties participating  in  Phases  I  and  II  is 
providing  direction  and  guidance.  The 
committee  is  cochaired  bv-  .\nn  Jones 
(budget  and  evaluation  director  for  W  in- 
ston-Salem)  and  Joseph  Bartel,  Jr.  (bud- 
get and  management  director  for 
Forsvth  County).  The  systems  devel- 
oped in  the  project  will  be  disseminated 
to  all  North  Carolina  cities  and  counties 
in  the  third  phase. 

The  project  will  develop  measures 
that  relate  costs  to  ser\  ice  level  or  qual- 
it\  and  to  outcomes  achiev  ed  in  meet- 
ing service  demand  or  need  or  in 
accomplishing  particular  objectives. 
From  these,  participating  cities  and 
counties  and  other  North  Carolina  lo- 
cal governments  will  be  able  to  identifv 
or  develop  benchmarks  against  which 
service  levels  and  costs  in  an\-  particu- 
lar jurisdiction  can  be  compared. 

Participation  bv  counties  and  cities 
in  Phase  III  will  be  pureh  optional. 
\'ogt.  Few,  and  the  members  of 
NCLCB.\  are  optimistic  that  the  re- 
sults of  the  project  will  entice  wide 
participation.  For  futher  information 
about  the  project,  contact  Paula  Few 
by  phone  (919-962-3707)  or  by  e-mail 
( few. iog(a)mhs. unc.edu).        — Editors 
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Noiorij  Public  Guidebooh 
for  North  Corolina 

Sevenffi  edirion,  1305 

William  A.  Campbell 

[95.05]  ISBN  1-56011-241-7  (105  pages) 
$10.00  plus  6%  tax  for  N.C.  residents 

First  published  in  1939,  this  is  the 
manual  required  by  the  secretary  of 
state's  Notary  Division.  The  new,  1995 
edition  discusses  statutory  changes 
since  the  book's  1991  revision  and 
reflects  these  changes  in  revised 
sample  forms. 
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Employment  Law: 
A  Guide  for  North 
Carolina  Public 
Employers 


Stephen  Allred 

[95.17]  ISBN  1-56011-249-2  (432  pages) 
$30.00  plus  6%  tax  for  N.C.  residents 

This  text  offers  guidance  to  public 
employers  and  employees  in  North 
Carolina  on  the  law  governing  the 
employment  relationship.  Additions  to 
this  edition  include  sections  on  public 
records,  public  official  liability,  drug 
and  alcohol  testing,  the  Americans  with 
Disabilities  Act,  the  Family  and  Medical 
Leave  Act,  and  the  North  Carolina 
Workers'  Compensation  Act. 


Orders  and  inquiries  should  be  sent  to  the  Pub- 
lications Office,  Institute  of  Government,  CB# 
3330  Knapp  Building,  UNC-CH,  Chapel  Hill, 
NC  27599-3330.  Please  include  a  check  or  pur- 
chase order  for  the  amount  of  the  order  plus  6 
percent  sales  tax.  A  complete  publications 
catalog  is  available  from  the  Publications  Of- 
fice on  request.  For  a  copy,  call  (919)  966-41 1 9. 


North  Carolina  Legislation  1995 

Edited  by  Joseph  S.  Ferrell 

[95.24]  ISBN  1-56011-278-6  (233  pages) 
$25.00  plus  6%  tax  for  N.C.  residents 

This  annual  summary  of  legislation  is  designed  to  help  public  offi- 
cials— and  interested  citizens —  sort  through  new  legislation.  This 
edition  contains  summaries  of  1995  legislative  activity  in  twenty-nine 
major  areas  of  the  law,  with  chapters  ranging  from  Alcoholic  Bever- 
age Control  to  the  State  Budget,  and  from  Criminal  Law  Procedure  to 
Natural  Resources  and  the  Environment. 
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Introduction  to 
Zoning 

First  edition,  1995 
David  W.  Owens 

[95,18]  ISBN  1-56011-275-1  (120  pages) 
$15.00  plus  6%  tax  for  N.C.  residents 

With  chapters  that  explain  distinct 
aspects  of  zoning — such  as  where  a 
city  can  apply  its  ordinance,  the 
process  that  must  be  followed  in 
rezoning  property,  and  how  an  ordi- 
nance is  enforced — this  book  will 
function  as  a  solid  introduction  for 
citizens  new  to  these  issues  and  as  a 
helpful  refresher. 


Popular  Government 

(ISSN  0032-451  5) 

Institute  ot  Government 

CB  #3330  Knapp  Building 

The  University  of  North  Carolina  at  Chapel  Hill 

Chapel  Hill,  NC  27599-3330 


.  .  .  and  at  the  same  time 

to  preserve  the  form  and  spirit  of 

popular  government  .  .  . 

— James  Madison 
77?e  Federalist,  No.  10 
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